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COMMITTEE ACTION

1 SB 702
Bean
(Similar H 745)

Pharmacy Audits; Enumerating the rights of
pharmacies relating to audits of pharmaceutical
services which are conducted by certain entities;
exempting audits in which fraudulent activity is
suspected or which are related to Medicaid claims;
establishing a claim for civil damages if the
pharmacy’s rights are violated, etc.

HP 02/11/2014 Favorable

RI 03/06/2014 Temporarily Postponed
RI 03/13/2014 Fav/CS
Ju

Fav/CS
Yeas 9 Nays O

2 SB 796
Latvala
(Similar H 725)

Public Accountancy; Revising course requirement for
certified public accountant license applicant to take
the licensure examination; requiring an applicant to
be of good moral character in order to take the
licensure examination; requiring the Board of
Accountancy, when refusing to allow an applicant to
take the examination because of a lack of good moral
character, to make certain findings and furnish certain
evidence and notices to the applicant, etc.

RI 03/13/2014 Favorable
RC

Favorable
Yeas 9 Nays O

3 SB 1450
Simpson

Homeowners’ Association Board Meetings; Requiring
meetings to be held at locations accessible to
physically handicapped persons, etc.

RI 03/13/2014 Fav/CS
CA

Fav/CS
Yeas 9 Nays O

03132014.1039

S-036 (10/2008)

Page 1 of 3



COMMITTEE MEETING EXPANDED AGENDA
Regulated Industries
Thursday, March 13, 2014, 9:00 —11:00 a.m.

BILL DESCRIPTION and

TAB BILL NO. and INTRODUCER SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

4 SB 662

Health Policy
(Similar H 7077)

Nonresident Pharmacies; Deleting a requirement that
the Board of Pharmacy refer regulatory issues
affecting a nonresident pharmacy to the state where
the pharmacy is located; requiring registered
nonresident pharmacies to obtain a permit in order to
ship, mail, deliver, or dispense compounded sterile
products into this state; authorizing the Department of
Health to inspect registered nonresident pharmacies,
etc.

RI 03/13/2014 Fav/CS
AHS
AP

Fav/CS
Yeas 9 Nays O

SB 512
Flores
(Similar H 423)

Cemeteries; Revising the exemptions relating to
cemeteries to include certain religious-institution-
owned cemeteries, etc.

RI 03/13/2014 Fav/CS
Bl

Fav/CS
Yeas 8 Nays 1

SB 810

Galvano

(Identical H 773, Compare H 775,
Link S 808)

Pugilistic Exhibitions; Revising the duties and
responsibilities of the executive director of the Florida
State Boxing Commission; deleting a provision
requiring the electronic recording of commission
proceedings; repealing provisions relating to the
authority of the commission to require a
concessionaire to file a form of security with the
commission; providing for immediate license
suspension and other disciplinary action if a
participant fails or refuses to provide a urine sample
or tests positive for specified prohibited substances;
authorizing the commission and the Department of
Business and Professional Regulation to audit
specified records retained by a promoter, etc.

RI 03/13/2014 Fav/CS
GO

Ju

RC

Fav/CS
Yeas 9 Nays 0

SB 808

Galvano

(Identical H 775, Compare H 773,
Link S 810)

Public Records/Florida State Boxing Commission;
Providing an exemption from public records
requirements for the information in the reports
required to be submitted to the Florida State Boxing
Commission by a promoter; providing for future
legislative review and repeal of the exemption;
providing a statement of public necessity, etc.

RI 03/13/2014 Fav/CS
GO
RC

Fav/CS
Yeas 8 Nays 1
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Regulated Industries

BILL: CS/SB 702

INTRODUCER: Regulated Industries Committee and Senators Bean and Sobel

SUBJECT: Pharmacy Audits
DATE: March 13, 2014 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
Petersen Stovall HP Favorable
Pringle Imhof RI Fav/CS
3. JU

Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 702 establishes the rights of a pharmacy when it is audited directly or indirectly by a
managed care company, insurance company, third-party payor, pharmacy benefit manager, or an
entity that represents responsible parties, such as companies or groups that self-insure. The rights
created are largely the same as the requirements currently applicable to Medicaid audits of
pharmacies. The rights do not apply to audits based on a suspicion of fraud or audits of Medicaid
fee-for-service claims.

The bill requires the Office of Insurance Regulation to investigate a complaint from a pharmacy
that alleges a willful violation provisions of the bill by an entity regulated by the office. It
provides for the complaint procedure and that a violation is an unfair claim settlement practice
under s. 641.3903(5)(c)1. and 4., F.S., and enforceable as provided in part I, ch. 641, F.S., and s.
626.9521, F.S.

I. Present Situation:
Pharmacy Regulation

Pharmacies and pharmacists are regulated under the Florida Pharmacy Act (the Act) found in
ch. 465, F.S.! The Board of Pharmacy (the board) is created within the department to adopt rules
to implement provisions of the Act and take other actions according to duties conferred on it in
the Act.?

1 Other pharmacy paraprofessionals, including pharmacy interns and pharmacy technicians, are also regulated under the Act.
2 Section 465.005, F.S.
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Several pharmacy types are specified in law and are required to be permitted or registered under

the Act:

e Community pharmacy — a location where medicinal drugs are compounded, dispensed,
stored, or sold or where prescriptions are filled or dispensed on an outpatient basis.

e Institutional pharmacy — a location in a hospital, clinic, nursing home, dispensary,
sanitarium, extended care facility, or other facility where medical drugs are compounded,
dispensed, stored, or sold. The Act further classifies institutional pharmacies according to the
type of facility or activities with respect to the handling of drugs within the facility.

e Nuclear pharmacy — a location where radioactive drugs and chemicals within the
classification of medicinal drugs are compounded, dispensed, stored, or sold, excluding
hospitals or the nuclear medicine facilities of such hospitals.

e Internet pharmacy — a location not otherwise permitted under the Act, whether within or
outside the state, which uses the internet to communicate with or obtain information from
consumers in this state in order to fill or refill prescriptions or to dispense, distribute, or
otherwise engage in the practice of pharmacy in this state.

e Non-resident pharmacy — a location outside this state which ships, mails, or delivers, in any
manner, a dispensed drug into this state.

e Special pharmacy — a location where medicinal drugs are compounded, dispensed, stored, or
sold if such location is not otherwise defined which provides miscellaneous specialized
pharmacy service functions.

Each pharmacy is subject to inspection by the Department of Health and discipline for violations
of applicable state or federal law relating to pharmacy. Any pharmacy located outside this state
which ships, mails, or delivers, in any manner, a dispensed drug into this state is considered a
nonresident pharmacy, and must register with the board as a nonresident pharmacy.>*

Pharmacy Audits

Advances in pharmaceuticals have transformed health care over the last several decades. Many
health care problems are prevented, cured, or managed effectively for years through the use of
prescription drugs. As a result, national expenditures for retail prescription drugs have grown
from $120.9 billion in 2000 to 263.3 billion in 2012.° Health plan sponsors, which include
commercial insurers, private employers, and government plans, such as Medicaid and Medicare,
spent $216.5 billion on prescription drugs in 2012 and consumers paid $46.8 billion out of
pocket for prescription drugs that year.®

As expenditures for drugs have increased, health plan sponsors have looked for ways to control
that spending. Among other things, they have turned to pharmacy benefit managers (PBMs),

3 Section 465.0156, F.S.

4 However, the board may grant an exemption from the registration requirements to any nonresident pharmacy which
confines its dispensing activity to isolated transactions. See s. 465.0156(2), F.S.

5 Centers for Medicare and Medicaid Services, National Health Expenditures Web Tables, Table 16, Retail Prescription
Drugs Aggregate, Percent Change, and Percent Distribution, by Source of Funds: Selected Calendar Years 1970-2012,
available at https://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-
Reports/NationalHealthExpendData/downloads/tables.pdf (last visited Feb. 6, 2014).

6 1d.
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which are third party administrators of prescription drug programs. PBMs initially emerged in
the 1980s as prescription drug claims processors. PBMs now provide a range of services
including developing and managing pharmacy networks, developing drug formularies, providing
mail order services, and processing and auditing claims.

In 2007, there were approximately 70 PBMs operating in the United States and managing
prescription drug benefits for an estimated 95 percent of health beneficiaries nationwide.’
Industry mergers in recent years have cut the number of large PBMs to two which together
control 60 percent of the market and provide benefits for approximately 240 million people.®

The audit process is one means used by PBMs and health plan sponsors to review pharmacy
programs. The audits are designed to ensure that procedures and reimbursement mechanisms are
consistent with contractual and regulatory requirements. Over the years, different types of audits
have been developed to address changes in benefit and billing processes. A concurrent daily
review audit is intended to make immediate changes to a claim before payment is made and is
triggered when a PBM or health plan sponsor’s computer systems identify an unusual
prescription, e.g. by volume dispensed, number of days supplied. A retrospective audit may be
conducted as a desk top audit or an in-pharmacy audit. PBM or health plan sponsor staff conduct
a desk audit remotely by contacting pharmacies to obtain supporting documentation, such as the
written prescription, for a claim the staff are reviewing. An in-pharmacy audit is the most
extensive and can last for days or weeks. During an in-pharmacy audit, audit staff require
pharmacies to provide documentation for prescriptions dispensed during a specified time period.
When the auditors identify errors or lack of documentation to support the claim, they notify the
pharmacy and request repayment of all or a portion of the prescription cost. The last form of
audit is an investigative audit which occurs where there is a suspicion of fraud or abuse.

Pharmacies have increasingly complained about the onerous and burdensome nature of these
audits. A 2011 survey conducted among members of the National Community Pharmacists
Association found that pharmacy audits were focusing on trivial errors (misspelling patient
names or incorrect data) rather than intentional, fraudulent acts.®

Organizations such as the National Community Pharmacists Association,'® which represents
independent pharmacies, have been advocating for legislation at the federal and state levels to
address what they perceive as predatory practices by pharmacy benefit managers. As of 2013, 29

" Office of Program Policy Analysis & Government Accountability, Legislature Could Consider Options to Address
Pharmacy Benefit Manager Business Practices, Report No. 07-08 (Feb. 2007), available at
http://www.oppaga.state.fl.us/MonitorDocs/Reports/pdf/0708rpt.pdf (last visited Feb. 6, 2014).

8 Office of Program Policy Analysis & Government Accountability, Research memorandum: Pharmacy Benefit Managers
(December 2, 2013) (on file with the Senate Health Policy Committee).

% National Community Pharmacists Association, New Survey Reveals Pharmacists are Increasingly Struggling to Care for
Patients Amid Predatory Audits, Unfair Reimbursement Practices, http://www.ncpanet.org/index.php/news-releases/1062-
new-survey-reveals-pharmacists-are-increasingly-struggling-to-care-for-patients-amid-predatory-audits-unfair-
reimbursement-practices (last visited Feb. 6, 2014).

10 National Community Pharmacists Association, NCPA to Medicare: Rein in Egregious Pharmacy Audits; Reform Preferred
Networks; and Curb Mail Order Waste in 2014 Prescription Drug Plans. Found at: http://www.ncpanet.org/index.php/news-
releases/1593-ncpa-to-medicare-rein-in-egregious-pharmacy-audits-reform-preferred-networks-and-curb-mail-order-waste-
in-2014-prescription-drug-plans (last visited Feb. 6, 2014).
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states!! have passed fair and uniform pharmacy audit laws that regulate PBM pharmacy audit
practices. Elements of these laws typically include:

Prior notification.

Limiting the audit timeframe to not more than 24 months.

Recoupment based on direct evidence and not extrapolation.

Prohibiting recoupment or penalties for clerical errors.

Requiring the availability of a consulting pharmacist if the audit involves clinical judgment.
Providing a timeframe for receiving results and the opportunity to appeal.

Exempting audits based on a suspicion of fraud from the auditing criteria.?

Medicaid Pharmacy Audits

In 2003, the Legislature established requirements for Medicaid audits of pharmacies. The
requirements are as follows:

The agency conducting the audit must give the pharmacist at least one week’s prior notice of
the initial audit for each audit cycle.

An audit must be conducted by a pharmacist licensed in Florida.

Any clerical or recordkeeping error, such as a typographical error, scrivener’s error, or
computer error regarding a document or record required under the Medicaid program does
not constitute a willful violation and is not subject to criminal penalties without proof of
intent to commit fraud.

A pharmacist may use the physician’s record or other order for drugs or medicinal supplies
written or transmitted by any means of communication for purposes of validating the
pharmacy record with respect to orders or refills of a legend or narcotic drug.

A finding of an overpayment or underpayment must be based on the actual overpayment or
underpayment and may not be a projection based on the number of patients served having a
similar diagnosis or on the number of similar orders or refills for similar drugs.

Each pharmacy shall be audited under the same standards and parameters.

A pharmacist must be allowed at least 10 days in which to produce documentation to address
any discrepancy found during an audit.

The period covered by an audit may not exceed one calendar year.

An audit may not be scheduled during the first 5 days of any month due to the high volume
of prescriptions filled during that time.

The audit report must be delivered to the pharmacist within 90 days after conclusion of the
audit. A final audit report must be delivered to the pharmacist within 6 months after receipt
of the preliminary audit report or final appeal, whichever is later.

The agency conducting the audit may not use the accounting practice of extrapolation in
calculating penalties for Medicaid audits.®

The law requires the Agency for Health Care Administration (AHCA) to establish a process that
allows a pharmacist to obtain a preliminary review of an audit report and the ability to appeal an

11 Alabama, Arizona, California, Colorado, Florida (Medicaid, only), Georgia, Indiana, lowa, Kansas, Kentucky, Louisiana,
Maine, Maryland, Minnesota, Mississippi, Missouri, Montana, New Hampshire, New Mexico, North Carolina, North Dakota,
Oklahoma, Oregon, South Carolina, South Dakota, Tennessee, Texas, Utah, and Vermont.

12 Office of Program Policy Analysis & Government Accountability, supra note 8.

13 Section 465.188, F.S.
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unfavorable audit report without the necessity of obtaining legal counsel. The preliminary review
and appeal may be conducted by an ad hoc peer review panel, appointed by the AHCA, which
consists of pharmacists who maintain an active practice. If, following the preliminary review, the
AHCA or the review panel finds that an unfavorable audit report is unsubstantiated, the AHCA
must dismiss the audit report without the necessity of any further proceedings.

These requirements do not apply to investigative audits conducted by the Medicaid Fraud
Control Unit of the Department of Legal Affairs or to investigative audits conducted by the
AHCA when there is reliable evidence that the claim which is the subject of the audit involves
fraud, willful misrepresentation, or abuse under the Medicaid program.

Il. Effect of Proposed Changes:

Section 1 establishes the rights of a pharmacy when it is audited directly or indirectly by a
managed care company, insurance company, third-party payor, pharmacy benefit manager, or an
entity that represents responsible parties such as companies or groups, referred to in the bill as
“entity.” The rights include:

e To have at least 7 days prior notice of each initial on-site audit;

e To have an on-site audit scheduled during the first 5 days of the month, only by consent of
the pharmacist;

e To limit the audit period to 24 months after the date a claim is submitted to or adjudicated by
the entity;

e To have an audit that requires clinical or professional judgment conducted by or in
consultation with a pharmacist;

e To use the records of a hospital, physician, or other authorized practitioner to validate the
pharmacy records in accordance with state and federal law;

e To be reimbursed for a claim that was retroactively denied for a clerical, typographical,
scrivener’s, or computer error, if the prescription was properly dispensed, unless the
pharmacy has a pattern of such errors or fraudulent billing is alleged or the error results in
actual financial loss to the entity;

e To receive the preliminary audit report within 120 days after the audit is concluded and the
final audit report within 6 months after receiving the preliminary report;

e To have 10 days after the preliminary audit report is delivered in which to produce
documentation to address a discrepancy or audit finding; and

e To have recoupment or penalties based on actual overpayments, not extrapolation.'*

The rights do not apply to audits that are based on a suspicion of fraud or audits for Medicaid
fee-for-service claims. The Office of Insurance Regulation is required to investigate a complaint
from a pharmacy that alleges a willful violation of the bill by an entity conducting an audit of the
pharmacy on behalf of a managed care company or insurance company regulated by the office.
The complaint must be in writing, signed by the authorized pharmacy representative and contain
facts that demonstrate a violation of the bill’s provisions.

14 Extrapolation is a process whereby statistical sampling is used to calculate and project the amount of overpayment made on
claims.
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A violation is an unfair claim settlement practice under s. 641.3903(5)(c)1. and 4., F.S., and is
enforceable against the entity as provided in part I, ch. 641, F.S., and s. 626.9521, F.S.

Section 2 provides an effective date of July 1, 2014.
V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

CS/SB 702 will have an indeterminate fiscal impact on the private health sponsors
through potential modifications in pharmacy auditing methodologies and limitations on
recoupment of claims.

The prior notification requirement and limitation on audits during the first 5 days of the
month may allow pharmacies to manage workload more efficiently.

C. Government Sector Impact:

CS/SB 702 will have an indeterminate, but likely insignificant, fiscal impact on
government pharmacies, e.g. public health departments. These pharmacies may file
claims from time-to-time with private health sponsors and are subject to random audits,
but the substantial majority of their claims are paid by Medicaid.

VI. Technical Deficiencies:
None.
VII. Related Issues:

According to the Agency for Health Care Administration, the bill will not have a direct impact
on the Medicaid Program Integrity Office within the Agency for Health Care Administration.
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VIII.

Under the Statewide Medicaid Managed Care program, the Medicaid Program Integrity Office
will not directly audit pharmacy claims of those providers that contract with Florida Managed
Medical Assistance plans. The plans will submit pharmacy encounter data to the agency and the
agency will have a third party contractor analyze the claims. This process is not affected by the
bill.

The agency noted that under the bill, fee-for-service Medicaid audits or investigation of potential
fraudulent claims by the agency is specifically exempted. There is a remaining question as to
whether the agency's ability to look at potential abuse is affected by this bill. Agency staff is
reviewing this further.

Statutes Affected:
This bill creates section 465.1885 of the Florida Statutes.
Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Regulated Industries Committee on March 13, 2014
The CS provides that the additional records used to validate the pharmacy’s records will
be in accordance with state and federal law.

The CS provides that a pharmacy will not be reimbursed for an erroneous claim if it
causes actual loss to an entity covered by the bill. It also defines what a “properly and
dispensed” prescription means.

The CS changes the timeframe for a pharmacy to receive the preliminary audit report
from 90 to 120 days.

The CS provides that the Office of Insurance Regulation must investigate a complaint
from a pharmacy which alleges a willful violation of the provisions of the bill by an
entity regulated by the office. It provides for the complaint procedure and that a violation
is an unfair claim settlement practice under s. 641.3903(5)(c)1. and 4., F.S., and
enforceable as provided in part I, ch. 641, F.S., and s. 626.9521, F.S.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Florida Senate - 2014 COMMITTEE AMENDMENT
Bill No. SB 702

LINTHOAR 2=

LEGISLATIVE ACTION
Senate . House
Comm: RCS
03/17/2014

The Committee on Regulated Industries (Thrasher) recommended the

following:
Senate Amendment (with title amendment)
Delete lines 32 - 55

and insert:

(e) To use the records of a hospital, physician, or other

authorized practitioner, which are transmitted by any means of

communication, to validate the pharmacy records in accordance

with state and federal law.

(f) To be reimbursed for a claim that was retroactively

denied for a clerical error, typographical error, scrivener'’s

Page 1 of 3
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Florida Senate - 2014 COMMITTEE AMENDMENT
Bill No. SB 702

LINTHOAR 2=

error, or computer error if the prescription was properly and

correctly dispensed, unless a pattern of such errors exists,

fraudulent billing is alleged, or the error results in actual

financial loss to the entity. For the purposes of this section,

a prescription is properly and correctly dispensed if the

pharmacy dispenses the correct drug to the correct patient with

the correct issuing directions.

(g) To receive the preliminary audit report within 120 days

after the conclusion of the audit.

(h) To produce documentation to address a discrepancy or

audit finding within 10 business days after the preliminary

audit report is delivered to the pharmacy.

(i) To receive the final audit report within 6 months after

receiving the preliminary audit report.

(J) To have recoupment or penalties based on actual

overpayments and not according to the accounting practice of

extrapolation.

(2) The Office of Insurance Regulation shall investigate a

complaint received from a pharmacy which alleges a willful

violation of this section by an entity conducting an audit of

the pharmacy on behalf of a managed care company Or insurance

company regulated by the office. Such complaint must be in

writing, signed by an authorized representative of the affected

pharmacy, and contain ultimate facts that demonstrate a

violation of this section. A violation of this section is an

unfair claim settlement practice as described in s.

641.3903(5) (c)1. and 4., enforceable against the entity as

provided in part I of chapter 641 and s. 626.9521.

(3) The rights contained in this section do not apply to
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Florida Senate - 2014 COMMITTEE AMENDMENT
Bill No. SB 702

LINTHOAR 2=

audits in which fraudulent activity is suspected or to audits

related to fee-for-service claims under the Medicaid program.

================= T ] TLE A MEDNDDMEN T ================
And the title is amended as follows:
Delete lines 5 - 8
and insert:
are conducted by certain entities; requiring the
office to investigate complaints alleging a violation
of pharmacy rights; providing that a willful violation
of such rights is an unfair claim settlement practice;
exempting audits in which fraudulent activity is

suspected or which are related to Medicaid claims;
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Florida Senate - 2014 SB 702

By Senator Bean

4-01182-14 2014702

A bill to be entitled
An act relating to pharmacy audits; creating s.
465.1885, F.S.; enumerating the rights of pharmacies
relating to audits of pharmaceutical services which
are conducted by certain entities; exempting audits in
which fraudulent activity is suspected or which are
related to Medicaid claims; establishing a claim for
civil damages if the pharmacy’s rights are violated;

providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 465.1885, Florida Statutes, is created

to read:

465.1885 Pharmacy audits; rights.—

(1) If an audit of the records of a pharmacy licensed under

this chapter is conducted directly or indirectly by a managed

care company, an insurance company, a third-party payor, a

pharmacy benefit manager, or an entity that represents

responsible parties such as companies or groups, referred to as

an “entity” in this section, the pharmacy has the following

rights:

(a) To be notified at least 7 calendar days before the

initial on-site audit for each audit cycle.

(b) To have the on-site audit scheduled after the first 5

calendar days of a month unless the pharmacist consents

otherwise.

(c) To have the audit period limited to 24 months after the

date a claim is submitted to or adjudicated by the entity.
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(d) To have an audit that requires clinical or professional

judgment conducted by or in consultation with a pharmacist.

(e) To use the records of a hospital, physician, or other

authorized practitioner, which are transmitted by any means of

communication, to validate the pharmacy records.

(f) To be reimbursed for a claim that was retroactively

denied for a clerical error, typographical error, scrivener'’s

error, or computer error if the prescription was properly and

correctly dispensed, unless a pattern of such errors exists or

fraudulent billing is alleged.

(g) To receive the preliminary audit report within 90 days

after the conclusion of the audit.

(h) To produce documentation to address a discrepancy or

audit finding within 10 business days after the preliminary

audit report is delivered to the pharmacy.

(1) To receive the final audit report within 6 months after

receiving the preliminary audit report.

(j) To have recoupment or penalties based on actual

overpayments and not according to the accounting practice of

extrapolation.

(2) The rights contained in this section do not apply to

audits in which fraudulent activity is suspected or to audits

related to fee-for-service claims under the Medicaid program.

(3) A pharmacy injured as a result of a willful violation

of this section shall have a civil cause of action for treble

damages, reasonable attorney fees, and costs.

Section 2. This act shall take effect July 1, 2014.
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THE FLORIDA SENATE COMMITTEES:
Health Policy, Chair
Tallahassee, Florida 32399-1100 Appropriations . _
Appropriations Subcommittee on Education
Appropriations Subcommittee on Health
and Human Services
Commerce and Tourism
Communications, Energy, and Public Utilities
Governmental Oversight and Accountability

SELECT COMMITTEE:
Select Committee on Patient Protection
and Affordable Care Act

SENATOR AARON BEAN
4th District

February 12, 2014

The Honorable Kelli Stargel

Chair, Regulated Industries Committee
324 Senate Office Building

404 South Monroe Street

Tallahassee, FL 32399-1100

Dear Chair Stargel:

This letter is to request to have my bill SB 702 relating Pharmacy Audits be heard at the next
possible committee meeting. If there is any other information needed please do not hesitate to
contact me. Thank you for your consideration.

Respectfully,

C Lgron D8 den

Aaron Bean
State Senator, 4™ District

Cc: Patrick “Booter” Imhof, Staff Director
Lynn Koon, Committee Administrative Assistant

ik

REPLY TO:
0 1919 Atlantic Boulevard, Jacksonville, Florida 32207 (904) 346-5039 FAX: (888) 263-1578
0 302 Senate Office Building, 404 South Monroe Street, Tallahassee, Florida 32399-1100 (850) 487-5004 FAX: (850) 410-4805

Senate’s Website: www.flsenate.gov

DON GAETZ GARRETT RICHTER
President of the Senate President Pro Tempore
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Regulated Industries

BILL: SB 796

INTRODUCER: Senator Latvala

SUBJECT: Public Accountancy
DATE: March 13, 2014 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Oxamendi Imhof RI Favorable
2. RC
Summary:

SB 796 increases the number of quarter hours required to sit for the examination for licensure as
a certified public accountant from 160 quarter hours to 180 quarter hours, which is equivalent to
the alternative 120 semester hours required to sit for the examination.

The bill requires that persons who apply to sit for the license examination must show that he or
she has good moral character, and the Board of Accountancy within the Department of Business
and Professional Regulation must deny an applicant that fails to show good moral character.
Good moral character means a personal history of honesty, fairness, and respect for the rights of
others and for the laws of this state and nation.

The bill provides a process for reactivation of CPA licenses that have become inactive due to
failure to complete the continuing education requirements. It extends the deadlines in the process
for reactivation of licenses that have become inactive due to failure to complete the continuing
education requirements. The bill extends, from June 30, 2012 to June 30, 2014, the date by
which a person must have been inactive or delinquent for failure to complete the continuing
education requirement. The bill extends, from June 30, 2014 to June 30, 2016, the deadline to
complete the reactivation of the license. To reactivate the license, the person must complete 120
hours of continuing education.

The bill provides an effective date of July 1, 2014.
. Present Situation:

The Board of Accountancy (board) within the Department of Business and Professional
Regulation (department) is the agency charged with regulating the practice of public
accountancy.! The Division of Certified Public Accounting performs for the board all services

1 Section 473.303, F.S.
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concerning the enforcement of ch. 473, F.S., including, but not limited to, recordkeeping
services, examination services, legal services, and investigative services, and those services in
ch. 455, F.S., necessary to perform the board’s duties under the chapter. The office of the
division is located in Gainesville.?

Section 473.302(4), F.S., defines a “certified public accountant” (CPA) to mean a person who
holds a license to practice public accounting in this state under the authority of ch. 473, F.S.

Section 473.302(8), F.S., defines the “practice of,” “practicing public accountancy,” or “public
accounting” to mean:

(a) Offering to perform or performing for the public one or more types of services
involving the expression of an opinion on financial statements, the attestation as
an expert in accountancy to the reliability or fairness of presentation of financial
information, the utilization of any form of opinion or financial statements that
provide a level of assurance, the utilization of any form of disclaimer of opinion
which conveys an assurance of reliability as to matters not specifically
disclaimed, or the expression of an opinion on the reliability of an assertion by
one party for the use by a third party;

(b) Offering to perform or performing for the public one or more types of services
involving the use of accounting skills, or one or more types of tax, management
advisory, or consulting services, by any person who is a certified public
accountant who holds an active license, including the performance of such
services by a certified public accountant in the employ of a person or firm; or

(c) Offering to perform or performing for the public one or more types of service
involving the preparation of financial statements not included within paragraph
(@), by a certified public accountant who holds an active license, a firm of
certified public accountants, or a firm in which a certified public accountant has
an ownership interest, including the performance of such services in the employ
of another person. The board shall adopt rules establishing standards of practice
for such reports and financial statements; provided, however, that nothing in this
paragraph shall be construed to permit the board to adopt rules that have the result
of prohibiting licensees employed by unlicensed firms from preparing financial
statements as authorized by this paragraph.

However, these terms [of practice] shall not include services provided by the
American Institute of Certified Public Accountants or the Florida Institute of
Certified Public Accountants, or any full service association of certified public
accounting firms whose plans of administration have been approved by the board,
to their members or services performed by these entities in reviewing the services
provided to the public by members of these entities.

2 See s. 20.165(2)(c)2., F.S.
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Section 473.302(5), F.S., defines the term “firm” to mean “any entity that is engaged in the
practice of public accounting.”

Section 473.3101(1)(a), F.S., requires that firms must hold a license if the firm:

e Uses the title “CPA,” “CPA firm,” or any other title, designation, words, letters,
abbreviations, or device tending to indicate that the firm practices public accounting; or

e Does not have an office in this state but performs the services described in s. 473.3141(4),
F.S.,3 for a client having its home office in this state, as defined by rule of the board.

License Examination

Section 473.306(2), F.S., requires an applicant to sit for the CPA examination must have
completed of 120 semester hours or 160 quarter hours from an accredited college or university
with a concentration in accounting and business courses as specified by the board by rule.
According to a representative for the Florida Institute of Certified Public Accountants, 160
quarter hours is not equivalent to 120 semester hours. The equivalent number of quarter hours is
180 hours.

Section 473.308(5)(b), F.S., authorizes the board to deny an application for licensure on the basis
of lack of good moral character.

Section 473.308(6)(a), F.S., defines the term “good moral character” to means a personal history
of honesty, fairness, and respect for the rights of others and for the laws of this state and nation.

However, good moral character is not a basis for the board to deny an application to sit for the
license examination.

Continuing Education

Certified public accountants, as part of the license renewal procedure, are required to submit
proof satisfactory to the board that, during the two years prior to their application for renewal,
they have successfully completed not less than 48 or more than 80 hours of continuing
professional education programs in public accounting subjects approved by the board.* The
board has the authority to prescribe by rule additional continuing professional education hours,
not to exceed 25 percent of the total hours required, for failure to complete the hours required for
renewal by the end of the reestablishment period. At least 25 percent of the total hours required
by the board must be in accounting-related and auditing-related subjects, as distinguished from
federal and local taxation matters and management services.® Five percent of the total hours
required by the board must be in ethics applicable to the practice of public accounting.®

3 Section 473.3141, F.S., provides the practice requirements for CPA’s from out-of-state.
4 Section 473.312(1)(a), F.S.
® Section 473.312(1)(b), F.S.
6 Section 473.312(1)(c), F.S.
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Inactive Licenses

Section 473.313(1), F.S., permits Florida-licensed CPA’s to request that their license be placed
on inactive status. Section 473.313(2), F.S., authorizes the board to provide that the minimum
requirements for placing a license on inactive status, renewing an inactive license, and
reactivating the inactive license.

Section 473.313(2), F.S., provides that a CPA who holds an inactive license due to failure to
complete the continuing education requirements in s. 473.312, F.S., may be reactivated under
s. 473.311, F.S.,” upon application to the department. The minimum continuing education
requirements are those required by board rule, the most recent biennium reporting period, and
one-half of the requirements under s. 473.312, F.S.8

Section 473.313(3), F.S., permits a license that has become inactive due to failure to meet the
continuing education requirements to be renewed upon the licensee applying to the department
with payment of a fee as determined by the department.® The applicant must submit proof of
satisfactorily completing the continuing education requirement. The applicant must also submit
the completed application to the board by March 15 immediately following the inactive period.

Section 473.303(2), F.S., provides the number of hours of continuing education required for
applicants to reactivate an inactive license if the license was inactive or delinquent on June 30,
2012. To reactivate, the person must have completed 120 hours of continuing education,
including at least 30 hours in accounting-related and auditing-related subjects, not more than 30
hours in behavioral subjects, and a minimum of 8 hours in ethics subjects approved by the board.
To reactivate, the CPA must also have notified the board by December 31, 2012, of his or her
intention to reactivate such a license and have completed such reactivation by June 30, 2014.

The department noted that the last time amnesty was offered in 2012, the division notified
approximately 3,437 inactive licensees of the amnesty provision. Four hundred and twelve
licensees submitted letters of intent to reactivate under the amnesty program and only 143
actually completed the reactivation process under that provision.

Rule 61H1-33.006, F.A.C., provides that licenses that have been inactive for no more than two
reporting periods may be reactivated upon the completion of the most recent 2-year continuing
education requirement plus a minimum of 120 hours of continuing education. The required
additional continuing education hours increase to 200 hours if the CPA has been inactive for
three or more reporting periods, and 280 hours if the CPA has been inactive for three or more
reporting periods.

7 Section 473.311, F.S., provides for the renewal of licenses upon the satisfaction of continuing education requirements.

8 Section 473.312(1), F.S., requires that at least 48, but not more than 80 hours, or continuing education must be completed
within 2 years prior to the application for renewal.

9 Section 473.305, F.S., authorizes the board to establish, by rule, a reactivation fee, and a delinquency fee not to exceed $50
for continuing professional education reporting forms. This section also provides that the board must “establish fees which
are adequate to ensure the continued operation of the board and to fund the proportionate expenses incurred by the
department which are allocated to the regulation of public accountants.” The fees established by the board must be based on
department estimates of the revenue required to implement ch. 473, F.S., and the provisions of law with respect to the
regulation of certified public accountants.
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Il. Effect of Proposed Changes:
License Examination

The bill creates s. 473.306(2)(a), F.S., to increase the number of quarter hours required to sit for
the CPA license examination from 160 quarter hours to 180 quarter hours, which is equivalent to
the alternative 120 semester hours required to sit for the examination.

The bill creates s. 473.306(2)(b), F.S., to require that persons who apply to sit for the CPA
license examination show that he or she has good moral character.

The bill defines good moral character as having the same meaning as in s. 473.308(6)(a), F.S.

The bill requires that the board refuse to allow an applicant to take the CPA license examination,
if the board finds a reasonable relationship between the applicant’s lack of good moral character
and the professional responsibilities of a CPA. The board’s finding of a lack of good moral
character must be supported by competent substantial evidence.°

If the board finds that the applicant is unqualified to take the license examination because of a
lack of good moral character, the board is required to furnish the applicant with a statement
containing the findings of the board, a complete record of the evidence upon which the
determination was based, and a notice of the rights of the applicant to a hearing and appeal.!

Inactive Licenses

The bill amends s. 473.313(2), F.S., to extend the deadlines in the process for reactivation of
licenses that have become inactive due to failure to complete the continuing education
requirements. The bill extends, from June 30, 2012 to June 30, 2014, the date by which a person
must have been inactive or delinquent for failure to complete the continuing education
requirement. The bill extends, from June 30, 2014 to June 30, 2016, the deadline to complete the
reactivation of the license.

Reactivation of an inactive or delinquent licenses requires payment of a $250.00 application
fee.1?

Effective Date

The bill provides an effective date of July 1, 2014.

10 Agency action must be based on findings of fact that are supported by competent, substantial evidence in the record of a
hearing conducted pursuant to ss. 120.569 and 120.57, F.S. See s. 120.68(7)(b), F.S. Competent substantial evidence is
evidence as will establish a substantial basis of fact from which the fact at issue can be reasonably inferred. It is relevant
evidence as a reasonable mind would accept as adequate to support a conclusion. See Verizon Florida, Inc., v. Jabor, 889
So.2d 712, 714 (Fla. 2004), citing De Groot v. Sheffield, 95 So. 2d 912, 916 (Fla. 1957).

11 Sections 120.569 and 120.57, F.S., provide the administrative procedures for persons whose substantial interests have been
determined by an agency. The administrative rights include a hearing before the agency or before an administrative law judge
of the Division of Administrative Hearing. Section 120.60, F.S., provides that a party who is adversely affected by final
agency action is entitled to judicial review.

12 Rule 61H1-31.006, F.A.C.
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V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

Persons who apply to reactivate an inactive or delinquent license would be required
payment of a $250.00 application fee.

C. Government Sector Impact:

According to the department, it anticipates revenues from the reactivation of delinquent
or inactive license to range from $60,000 to $81,000. It also anticipates a corresponding
increase in General Revenue of 8% of the additional license and application fees ($4,800

to $6,480).
VI.  Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Statutes Affected:

This bill substantially amends sections 473.306 and 473.313 of the Florida Statutes.
IX. Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

None.
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B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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By Senator Latvala

20-01005A-14 2014796

A bill to be entitled
An act relating to public accountancy; amending s.
473.306, F.S.; revising course requirement for
certified public accountant license applicant to take
the licensure examination; requiring an applicant to
be of good moral character in order to take the
licensure examination; requiring the Board of
Accountancy, when refusing to allow an applicant to
take the examination because of a lack of good moral
character, to make certain findings and furnish
certain evidence and notices to the applicant;
amending s. 473.313, F.S.; revising certain deadlines

for license reactivation; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (2) of section 473.306, Florida
Statutes, 1s amended to read:

473.306 Examinations.—

(2) An applicant is entitled to take the licensure
examination to practice in this state as a certified public
accountant if:

(a) The applicant has completed 120 semester hours or 180
160 quarter hours from an accredited college or university with
a concentration in accounting and business courses as specified
by the board by rule; and

(b) The applicant shows that she or he has good moral

character. For purposes of this paragraph, the term “good moral

character” has the same meaning as provided in s. 473.308(6) (a).
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The board may refuse to allow an applicant to take the licensure

examination for failure to satisfy this requirement if:

1. The board finds a reasonable relationship between the

lack of good moral character of the applicant and the

professional responsibilities of a certified public accountant;

and

2. The finding by the board of lack of good moral character

is supported by competent substantial evidence.

If an applicant is found pursuant to this paragraph to be

unqualified to take the licensure examination because of a lack

of good moral character, the board shall furnish to the

applicant a statement containing the findings of the board, a

complete record of the evidence upon which the determination was

based, and a notice of the rights of the applicant to a

rehearing and appeal.

Section 2. Subsection (2) of section 473.313, Florida

Statutes, 1s amended to read:

473.313 Inactive status.—

(2) A license that has become inactive under subsection (1)
or for failure to complete the requirements in s. 473.312 may be
reactivated under s. 473.311 upon application to the department.
The board may prescribe by rule continuing education
requirements as a condition of reactivating a license. The
minimum continuing education requirements for reactivating a
license are shald—be those prescribed by board rule and those of
the most recent biennium plus one-half of the requirements in s.
473.312. Notwithstanding any other provision of this section,

the continuing education requirements are 120 hours, including
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at least 30 hours in accounting-related and auditing-related
subjects, not more than 30 hours in behavioral subjects, and
minimum of 8 hours in ethics subjects approved by the board,

the reactivation of a license that is inactive or delinquent

a
for

on

June 30, 2014 2632, if the Florida certified public accountant

notifies the Board of Accountancy by December 31, 2014 2632,
an intention to reactivate such a license and completes such
reactivation by June 30, 2016 2634.

Section 3. This act shall take effect July 1, 2014.
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SENATOR JACK LATVALA
20th District

February 10, 2014

THE FLORIDA SENATE

Tallahassee, Florida 32399-1100

The Honorable Senator Kelli Stargel Chair
Senate Regulated Industries Committee

330 Knott Building
404 South Monroe Street
Tallahassee, FL. 32399-1100

Dear Chair Stargel:

COMMITTEES:

Ethics and Eiections, Chair

Appropriations

Ap()gropriations Subcommittee on General
overnment

A[_leropriatior\s Subcommittee on Transportation,
ourism, and Economic Development

Gommunity Affairs

Environmental Preservation and Conservation

Gaming

Judiciary

Rules

T respectfully request that Senate Bill 796, public accountancy be placed on the agenda
of the Senate Committee on Regulated Industries at your earliest convenience. This bill
will make changes to Chapter 473, F.S, that are fully supported by the Florida Institute

of Certified Public Accountants and the Florida Board of Accountancy.

I would greatly appreciate the opportunity to present this legislation to the Committee on
Regulated Industries as soon as possible. If you have any questions regarding this
legislation, please contact me. Thank you for your consideration.

Sirerely,
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tate Senator
District 20

Cc: Booter Imhof, Staff Director
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Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 1450 requires that meetings of the board of directors of a homeowners' association and
meetings of the association’s membership must be held at locations that are accessible to
physically handicapped persons.

. Present Situation:
Homeowners’ Associations

Florida law provides statutory recognition to corporations that operate residential communities in
this state and procedures for operating homeowners’ associations, and protects the rights of
association members without unduly impairing the ability of such associations to perform their
functions.!

A “homeowners’ association” is defined as a:

Florida corporation responsible for the operation of a community or a mobile
home subdivision in which the voting membership is made up of parcel owners or
their agents, or a combination thereof, in which membership is a mandatory
condition of parcel ownership, and which is authorized to impose assessments
that, if unpaid, may become a lien on the parcel.?

L See s. 720.302(1), F.S.
2 Section 720.301(9), F.S.
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Homeowners’ associations are also governed by ch. 607, F.S., relating to for-profit corporations,
or by ch. 617, F.S., relating to not-for-profit corporations.®

Section 720.301(4), F.S., defines the terms "declaration of covenants,” or "declaration,” to mean:

a recorded written instrument in the nature of covenants running with the land
which subjects the land comprising the community to the jurisdiction and control
of an association or associations in which the owners of the parcels, or their
association representatives, must be members.

Section 720.301(8), F.S., defines the term “member" to mean “a member of an association, and
may include, but is not limited to, a parcel owner or an association representing parcel owners or
a combination thereof.”

Section 720.301(10), F.S., defines the term "parcel owner" to mean the record owner of legal
title to a parcel.

Section 720.301(11), F.S., defines the term "voting interest" to mean “the voting rights
distributed to the members of the homeowners' association, pursuant to the governing
documents.”

Homeowners’ associations are administered by a board of directors whose members are elected.*
The powers and duties of homeowners’ associations include the powers and duties provided in
ch. 720, F.S., and in the governing documents of the association, which include recorded
declaration of covenants, bylaws, articles of incorporation, and duly adopted amendments to
these documents.® The officers and members of a homeowners’ association have a fiduciary
relationship to the members who are served by the association.®

Americans with Disabilities Protections

The Americans with Disabilities Act of 1990 (ADA or “act”)’ protects Americans with
disabilities from discrimination from employment, public services, and in access to, and
enjoyment of, public accommodations. In regards to public accommodations, the act provides
that:

no qualified individual with a disability shall, by reason of such disability, be
excluded from participation in or be denied the benefits of services, programs, or
activities of a public entity, or be subjected to discrimination by any such entity.

The act defines a disability to mean:

% Section 720.302(5), F.S.

4 See ss. 720.303 and 720.307, F.S.

5 See ss. 720.301 and 720.303, F.S.

6 Section 720.303(1), F.S.

" Americans with Disabilities Act of 1990, 42 U.S.C. 12101 et seq.
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e A physical or mental impairment that substantially limits one or more major life activities of
such individual,

e A record of such an impairment; or

e Being regarded as having such an impairment.®

In relevant part, the act provides:®

The following private entities are considered public accommodations for purposes
of this subchapter, if the operations of such entities affect commerce

(A) an inn, hotel, motel, or other place of lodging, except for an establishment
located within a building that contains not more than five rooms for rent or hire
and that is actually occupied by the proprietor of such establishment as the
residence of such proprietor;

(B) a restaurant, bar, or other establishment serving food or drink;

(C) a motion picture house, theater, concert hall, stadium, or other place of
exhibition entertainment;

(D) an auditorium, convention center, lecture hall, or other place of public
gathering;

(E) a bakery, grocery store, clothing store, hardware store, shopping center, or
other sales or rental establishment;

(F) a laundromat, dry-cleaner, bank, barber shop, beauty shop, travel service, shoe
repair service, funeral parlor, gas station, office of an accountant or lawyer,
pharmacy, insurance office, professional office of a health care provider, hospital,
or other service establishment;

(G) a terminal, depot, or other station used for specified public transportation;

(H) a museum, library, gallery, or other place of public display or collection;

(1) a park, zoo, amusement park, or other place of recreation;

(J) a nursery, elementary, secondary, undergraduate, or postgraduate private
school, or other place of education;

(K) a day care center, senior citizen center, homeless shelter, food bank, adoption
agency, or other social service center establishment; and

(L) a gymnasium, health spa, bowling alley, golf course, or other place of exercise
or recreation.

Florida has adopted architectural accessibility requirements of the ADA in the Florida Building
Code.*®

State Regulation of Homeowners’ Associations

Unlike condominium and cooperative associations,'! which are regulated by the Division of
Florida Condominiums, Timeshares, and Mobile Homes (division) within the Department of

842 U.S.C. 12102(1).

942 U.S.C. 12181(7).

10 Section 553.503, F.S.

11 See chs. 718 and 719, F.S., respectively.
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Business and Professional Regulation (department), homeowners’ associations are not regulated
by a state agency.

Section 720.302(2), F.S., expresses the legislative intent regarding the regulation of
homeowners’ associations:

The Legislature recognizes that it is not in the best interest of homeowners’
associations or the individual association members thereof to create or impose a
bureau or other agency of state government to regulate the affairs of homeowners
associations. However, in accordance with s. 720.311, the Legislature finds that
homeowners’ associations and their individual members will benefit from an
expedited alternative process for resolution of election and recall disputes and
presuit mediation of other disputes involving covenant enforcement and
authorizes the department to hear, administer, and determine these disputes as
more fully set forth in this chapter. Further, the Legislature recognizes that certain
contract rights have been created for the benefit of homeowners’ associations and
members thereof before the effective date of this act and that ss. 720.301-720.407
are not intended to impair such contract rights, including, but not limited to, the
rights of the developer to complete the community as initially contemplated.

2

The number of homeowners’ associations or persons living in homeowners’ associations in
Florida is unknown. Although homeowners’ associations are required to file articles of
incorporation with the Division of Corporations (division) in the Department of State, the
division cannot identify corporations that are homeowners’ associations under ch. 720, F.S.1?

The division’s authority is limited to arbitration of recall election disputes.™®

Meetings of the Board

Section 720.303(2)(a), F.S., provides for the conduct of meetings of the board. It requires a
quorum for a meeting of the board. All meetings of the board must be open to all members.
However, meetings between the board and its attorney with respect to proposed or pending
litigation where the contents of the discussion would otherwise be governed by the attorney-
client privilege are not required to be open to non-board members. The quorum and open
meeting requirements apply to the meetings of any committee or other similar body when a final
decision will be made regarding the expenditure of association funds. These requirements also
apply to meetings of any body vested with the power to approve or disapprove architectural
decisions with respect to a specific parcel of residential property owned by a member of the
community.

Meetings of Members

Section 720.306, F.S., provides for meetings of the members of the homeowners' association.
Section 720.306(1)(a), F.S., requires a quorum of 30 percent of the total voting interests, unless a

2 Homeowners’ Association Task Force, Final Report of the Homeowners’ Association Task Force, February 2004, page 5.
A copy of the report is available on the internet at http://www.ccfj.net/DBPRTFfinalreport.pdf (Last visited March 11, 2014).
13 See s. 720.303(10)(d), F.S.
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lower number is provided in the bylaws. Section 720.306(2), F.S., requires that associations must
hold an annual meeting of its members for the transaction of any and all proper business at a
time, date, and place stated in, or fixed in accordance with, the bylaws. The election of directors,
must be held at, or in conjunction with, the annual meeting, or as provided in the governing
documents. Membership meetings to elect leaders, adopt and approve association financial
statements, amend the governing documents, handle items of special business involving the
membership, and to address other matters for the general welfare of the community.*

Effect of Proposed Changes:

The bill amends s. 720.303(2)(a), F.S., to require that meetings of the board of directors of a
homeowners' association must be held at locations that are accessible to physically handicapped
persons.

The bill also amends s. 720.306(1)(a), F.S., to require that meetings of the membership of the
association must be held at locations that are accessible to physically handicapped persons.

The bill does not define the terms “physically handicapped.”
Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:
None.

C. Government Sector Impact:
None.

14 See Peter M. Dunbar and Charles F. Dudley, The Law of Florida Homeowners Associations, 9th ed. (2012-2013) s. 2.1.
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VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 720.303 and
720.306.

IX. Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Regulated Industries Committee on March 13, 2014:
The CS changes the title of the bill from an act relating to “Homeowners’ Association
Board Meetings” to an act relating to “Homeowners’ Association Meetings.”

The CS amends s. 720.306(1)(a), F.S., to require that meetings of the membership of the
association must be held at locations that are accessible to physically handicapped
persons.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
03/13/2014

The Committee on Regulated Industries (Galvano) recommended the

following:
Senate Amendment (with title amendment)

Between lines 30 and 31
insert:

Section 2. Paragraph (a) of subsection (1) of section
720.306, Florida Statutes, i1s amended to read:

720.306 Meetings of members; voting and election
procedures; amendments.—

(1) QUORUM; AMENDMENTS.—

(a) Unless a lower number is provided in the bylaws, the

Page 1 of 2
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percentage of voting interests required to constitute a gquorum
at a meeting of the members shall be 30 percent of the total
voting interests. Unless otherwise provided in this chapter or
in the articles of incorporation or bylaws, decisions that
require a vote of the members must be made by the concurrence of
at least a majority of the voting interests present, in person
or by proxy, at a meeting at which a gquorum has been attained.

The meeting must be held at a location that is accessible to

physically handicapped persons.

================= T I TLE AMENDMEN T ================
And the title is amended as follows:
Delete lines 2 - 6
and insert:
An act relating to homeowners' association meetings;
amending s. 720.303, F.S.; requiring meetings to be
held at locations accessible to physically handicapped
persons; amending s.720.306; F.S., requiring meetings
to be held at locations accessible to physically

handicapped persons; providing an effective date.

Page 2 of 2
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Florida Senate - 2014 SB 1450

By Senator Simpson

18-01497-14 20141450

A bill to be entitled
An act relating to homeowners’ association board
meetings; amending s. 720.303, F.S.; requiring
meetings to be held at locations accessible to
physically handicapped persons; providing an effective

date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (a) of subsection (2) of section
720.303, Florida Statutes, is amended to read:

720.303 Association powers and duties; meetings of board;
official records; budgets; financial reporting; association
funds; recalls.—

(2) BOARD MEETINGS.—

(a) A meeting of the board of directors of an association
occurs whenever a quorum of the board gathers to conduct
association business. A3+ Meetings of the board must be open to
all members, except for meetings between the board and its
attorney with respect to proposed or pending litigation where
the contents of the discussion would otherwise be governed by

the attorney-client privilege, and must be held at locations

that are accessible to physically handicapped persons. The

provisions of this subsection shall also apply to the meetings
of any committee or other similar body when a final decision
will be made regarding the expenditure of association funds and
to meetings of any body vested with the power to approve or
disapprove architectural decisions with respect to a specific

parcel of residential property owned by a member of the

Page 1 of 2
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community.

Section 2. This act shall take effect July 1,
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Tallahassee, Florida 32399-1100

SENATOR WILTON SIMPSON
18th District

March 9, 2014

Senator Kelli Stargel, Chair
Regulated Industries Committee
404 S. Monroe Street
Tallahassee, FL 32399

Senator Stargel,

COMMITTEES:

Community Affairs, Chair

Appropriations Subcommittee on General
Government

Appropriations Subcommittee on Transportation,
Tourism, and Economic Development

Commerce and Tourism

Communications, Energy, and Public Utilities

Environmental Preservation and Conservation

JOINT COMMITTEE:
Joint Legislative Auditing Committee

Please place Senate Bill 1450 relating to access to HOA meetings, on the next committee

agenda.

Please contact my office with any questions.

Wilton Simpson
Senator, 18" District

REPLY TO:

0 322 Senate Office Building, 404 South Monroe Street, Tallahassee, Florida 32399-1100 (850) 487-5018

O Post Office Box 938, Brooksville, Florida 34605

O Post Office Box 787, New Port Richey, Florida 34656-0787 (727) 816-1120 FAX: (888) 263-4821

Senate’s Website: www.flsenate.gov

DON GAETZ
President of the Senate

GARRETT RICHTER
President Pro Tempore
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SUBJECT: Nonresident Pharmacies
DATE: March 12, 2014 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Niles Imhof RI Fav/CS
2. AHS
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Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 662 requires a pharmacy located in another state (nonresident pharmacy) to obtain a
nonresident pharmacy compounded sterile products permit prior to shipping, mailing, delivering,
or dispensing a compounded sterile product into Florida. Any sterile compounded product that is
sent into Florida must have been compounded in a manner that meets or exceeds the standards
for sterile compounding.

The bill authorizes the Department of Health (department) or its agents to inspect any
nonresident pharmacy that is registered with the department. The nonresident pharmacy is
responsible for the cost of this inspection. The department is also authorized to take regulatory
action against a nonresident pharmacy immediately, without waiting 180 days for the
pharmacy’s home state to act on alleged conduct that causes or could cause serious injury to a
human or animal in this state.

The bill provides an effective date of October, 1 2014.
Present Situation:

Pharmacies and pharmacists are regulated under the Florida Pharmacy Act (the Act) found in
ch. 465, F.S.! The Board of Pharmacy (the board) is created within the department to adopt rules

10ther pharmacy paraprofessionals, including pharmacy interns and pharmacy technicians, are also regulated under the Act.
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to implement provisions of the Act and take other actions according to duties conferred on it in
the Act.?

Several pharmacy types are specified in law and are required to be permitted or registered under
the Act:

Community pharmacy — a location where medicinal drugs are compounded, dispensed,
stored, or sold or where prescriptions are filled or dispensed on an outpatient basis.
Institutional pharmacy — a location in a hospital, clinic, nursing home, dispensary,
sanitarium, extended care facility, or other facility where medical drugs are compounded,
dispensed, stored, or sold. The Act further classifies institutional pharmacies according to the
type of facility or activities with respect to the handling of drugs within the facility.

Nuclear pharmacy — a location where radioactive drugs and chemicals within the
classification of medicinal drugs are compounded, dispensed, stored, or sold, excluding
hospitals or the nuclear medicine facilities of such hospitals.

Internet pharmacy — a location not otherwise permitted under the Act, whether within or
outside the state, which uses the internet to communicate with or obtain information from
consumers in this state in order to fill or refill prescriptions or to dispense, distribute, or
otherwise engage in the practice of pharmacy in this state.

Non-resident pharmacy — a location outside this state which ships, mails, or delivers, in any
manner, a dispensed drug into this state.

Special pharmacy — a location where medicinal drugs are compounded, dispensed, stored, or
sold if such location is not otherwise defined which provides miscellaneous specialized
pharmacy service functions. Seven special pharmacy permits are established in rule.

Nonresident pharmacy

Any pharmacy located outside this state which ships, mails, or delivers, in any manner, a
dispensed drug into this state is required to be registered with the board as a nonresident
pharmacy.* In order to register in this state, a nonresident pharmacy must submit an application
fee of $255 and a certified application® that documents:

The pharmacy maintains a valid, unexpired license, permit, or registration to operate the
pharmacy in compliance with the laws of the state in which the dispensing facility is located
and from which the drugs are dispensed;

The identity of the principal corporate officers and the pharmacist who serves as the
prescription department manager as well as the criminal and disciplinary history of each;
The pharmacy complies with lawful directions and requests for information from applicable
regulatory bodies;

The pharmacy department manager’s licensure status;

2Section 465.005, F.S.

3 Rule 64B16-28.800, F.A.C., establishes the following special permits: Special-Parenteral and Enteral, Special-Closed
System Pharmacy, Special-Non Resident (Mail Service), Special-End Stage Renal Disease, Special-Parenteral/Enteral
Extended Scope, Special-ALF, and Special Sterile Compounding.

4 Section 465.0156, F.S. However, the board may grant an exemption from the registration requirements to any nonresident
pharmacy which confines its dispensing activity to isolated transactions. See s. 465.0156(2), F.S.

5 See Board of Pharmacy, Non-Resident Pharmacy Application and Information, (Nov. 2012), available at
http://www.floridaspharmacy.gov/Applications/app-non-resident-parmacy.pdf (last visited Dec. 16, 2013).
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e The most recent pharmacy inspection report; and

e The availability of the pharmacist and patient records for a minimum of 40 hours per week, 6
days a week.

The board may deny, revoke, or suspend registration of, or fine or reprimand, a nonresident

pharmacy for:

e Failure to comply with Florida’s drug substitution provisions in s. 465.025, F.S.;

e Failure to comply with the registration requirements;

e Advertising the services of a nonresident pharmacy which has not registered, knowing the
advertisement will likely induce members of the public in this state to use the pharmacy to
fill prescriptions; or

e Conduct which causes serious bodily injury or serious psychological injury to a resident of
Florida if the board has referred the matter to the regulatory or licensing agency in the state
in which the pharmacy is located and the regulatory or licensing agency fails to act within
180 days of the referral.

Pharmaceutical Compounding

Compounding is the professional act by a pharmacist or other practitioner authorized by law,
employing the science or art of any branch of the profession of pharmacy, incorporating
prescription or non-prescription ingredients to create a finished product for dispensing to a
patient or for administration by a practitioner or the practitioner’s agent.”

Historically and continuing today, a practitioner might prescribe a compounded preparation
when a patient requires a different dosage form, such as turning a pill into a liquid for a patient
who cannot swallow pills or into a lollipop or flavored medication for children; a different
dosage strength, such as for an infant; or allergen-free medication. Compounding and dispensing
in this manner is typically patient-specific. More recently, the practice of compounding
medications has evolved and expanded to include compounding for office use. “Office use”
means the provision and administration of a compounded drug to a patient by a practitioner in
the practitioner’s office or by the practitioner in a health care facility or treatment setting,
including a hospital, ambulatory surgical center, or pharmacy.’ Typically a drug compounded for
office use is not prepared, labeled, and dispensed for a specific patient.

Under the board’s rules, compounding includes the preparation of:

e Drugs or devices in anticipation of prescriptions based on routine, regularly observed
prescribing patterns;

e Drugs or devices, pursuant to a prescription, which are not commercially available; or

e Commercially available products® from bulk when the prescribing practitioner has prescribed
the compounded product on a per prescription basis and the patient has been made aware that
the compounded product will be prepared by the pharmacist. The reconstitution of
commercially available products pursuant to the manufacturer’s guidelines is permissible
without notice to the practitioner.

® See Rule 64B16-27.700, F.A.C.

"1d.

8 The term “commercially available product” means any medicinal product that is legally distributed in Florida by a drug
manufacturer or wholesaler. See Rule 64B16-27.700, F.A.C.
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Compounded Products

Compounded products may be either sterile or non-sterile. A sterile preparation is defined in the
board’s rule® as any dosage form devoid of viable microorganisms, but does not include
commercially manufactured products that do not require compounding prior to dispensing.
Compounded sterile preparations include, but are not limited to:

e Injectables;

e Parenterals, including Total Parenteral Nutrition (TPN) solutions, parenteral analgesic drugs,
parenteral antibiotics, parenteral antineoplastic agents, parenteral electrolytes, and parenteral
vitamins;

e lIrrigating fluids;

e Ophthalmic preparations; and

e Aqueous inhalant solutions for respiratory treatments.

The United States Pharmacopeia and the National Formulary (USP—NF) is a book containing
standards for chemical and biological drug substances, dosage forms, and compounded
preparations, excipients, medical devices, and dietary supplements. The federal Food Drug and
Cosmetic Act (FDCA) designates the USP—NF as the official compendium for drugs marketed in
the United States. A drug product in the U.S. market must conform to the USP—NF standards for
strength, quality, purity, packaging, and labeling of medications to avoid possible charges of
adulteration and misbranding.'® The USP—NF has five chapters specifically related to
pharmaceutical compounding, two of which are USP Chapter 795, which addresses
compounding for non-sterile preparations, and USP Chapter 797, which addresses compounding
for sterile preparations. In addition, USP Chapter 797 requires the use of other general chapters
as well.

Safety concerns of compounded drugs

Compounded drugs can pose both direct and indirect health risks. Direct health risks may result
from poor compounding practices. The compounded drugs may be sub- or super-potent,
contaminated, or otherwise adulterated. Indirect health risks include the possibility that patients
will use ineffective compounded drugs instead of FDA-approved drugs that have been shown to
be safe and effective. Not all pharmacists have the same level of skills and equipment to safely
compound certain medications, and some drugs may be inappropriate for compounding. In some
cases, compounders may lack sufficient controls (e.g., equipment, training, testing, or facilities)
to ensure product quality or to compound complex drugs like sterile or extended-release drugs.

In 2012, the federal Centers for Disease Control and Prevention (CDC), in collaboration with
state and local health departments and the Food and Drug Administration (FDA), began
investigating a multistate outbreak of fungal meningitis and other infections among patients who
received contaminated preservative-free methylprednisolone acetate (MPA) steroid injections
from the New England Compounding Center (NECC).! As of October 23, 2013, 751 cases were

° Rule 64B16-27.797, F.A.C.

10 For additional information on the USP-NP see http://www.usp.org/usp-nf (last visited Dec. 17, 2013).

11 The Centers for Disease Control and Prevention Multistate Fungal Meningitis Outbreak Investigation, available at:
http://www.cdc.gov/hai/outbreaks/meningitis.html (last visited Dec. 27, 2013).
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reported nationwide, with 64 deaths attributed to contaminated injectables compounded in the
Massachusetts pharmacy.'? Florida reported 25 cases, with seven deaths related to persons
receiving the medications from the contaminated lots.

The FDA continues to inform the public about recalls, inspections, and regulatory enforcement
action related to compounded medications.*3

State and Federal Oversight of Compounded Medications

Until recently, the regulation of compounded medications was without clear guidelines or
oversight responsibility by the FDA or state agencies.!* The FDA traditionally regulated the
manufacture of prescription drugs, which typically includes making drugs (preparation, deriving,
compounding, propagation, processing, producing, or fabrication) on a large scale for marketing
and distribution of the product for unidentified patients. State boards of pharmacy historically
have regulated the compounding of medications by a pharmacy under the practice of pharmacy.®
However, compounding standards, inspector competency, and inspection frequency and
resources, if existent in the states, vary considerably.®

On November 27, 2013, President Obama signed the Drug Quality and Security Act (DQSA),*’

legislation to enhance the oversight of the compounding of human drugs. This law creates a new

section 503B in the FDCA. Under section 503B, a compounder can become an “outsourcing

facility.” An outsourcing facility is not required to also be a state-licensed pharmacy. An

outsourcing facility will be able to qualify for exemptions from the FDA approval requirements

for new drugs and the requirement to label products with adequate directions for use.

Outsourcing facilities:

e Must comply with current good manufacturing practices (CGMP) requirements;

e Will be inspected by FDA according to a risk-based schedule; and

e Must meet certain other conditions, such as reporting adverse events and providing FDA with
certain information about the products they compound.

12 The Centers for Disease Control and Prevention, Multistate Fungal Meningitis Outhreak Investigation, available at
http://www.cdc.gov/hai/outbreaks/meningitis-map-large.html#casecount_table (last visited Dec. 27, 2013).

13 Federal Drug Administration, Compounding: Inspections, Recalls, and other Actions, (updated March 5, 2014) available at
http://www.fda.gov/Drugs/GuidanceComplianceRegulatorylnformation/PharmacyCompounding/ucm339771.htm (last
visited March 11, 2014).

14The U.S. Supreme Court had found certain provisions relating to the advertising and promotion of certain human
compounded drugs in section 503A of the FDCA to be unconstitutional in 2002 and struck the entire section of law dealing
with the remaining provisions related to compliance with current good manufacturing practices, labeling, and FDA approval
prior to marketing. In subsequent opinions, lower courts split on whether the remaining provisions remained intact and
enforceable. In some instances, the FDA was refused admittance to conduct an inspection of compounders, which
necessitated obtaining an administrative warrant to gain access to the firm and make copies of the firm’s records. See
http://www.fda.gov/Drugs/GuidanceComplianceRegulatorylnformation/PharmacyCompounding/ucm347722.htm (last
visited Dec. 27, 2013).

15 See generally U.S. Food and Drug Administration, Regulatory Guidance for Compounded Drugs, available at
http://www.fda.gov/Drugs/GuidanceComplianceRegulatorylnformation/PharmacyCompounding/ucm339764.htm (last
visited Dec, 27, 2013).

®House Democrats Release Report on Flawed Compounding Pharmacy Oversight, April 15, 2013, available at
http://dingell.house.gov/press-release/house-democrats-release-report-flawed-compounding-pharmacy-oversight (last visited
Dec. 27, 2013).

17'H.R. 3204, 113th Congress.
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This law provides that hospitals and other health care providers can lawfully provide their
patients with drugs that were compounded in FDA registered outsourcing facilities that are
subject to CGMP requirements and federal oversight.

A compounder that chooses not to register as an outsourcing facility and qualify for the
exemptions under section 503B, may qualify for the exemptions under section 503A of the
FDCA relating to traditional compounding for patient-specific medications. Otherwise, the
compounder is subject to all of the requirements in the FDCA applicable to conventional
manufacturers.

The FDA anticipates that state boards of pharmacy will continue their oversight and regulation of
the practice of pharmacy, including traditional pharmacy compounding. The FDA has also
indicated it intends to continue to cooperate with state authorities to address pharmacy
compounding activities that may be in violation of the FDCA.18

In response to the nationwide fungal meningitis outbreak caused by contaminated compounded
products, the Florida Board of Pharmacy adopted Emergency Rule 64B16ER12-1, Florida
Administrative Code. This Emergency Rule required all Florida licensed pharmacy permit
holders, including non-residents, to complete a mandatory survey to inform the board of their
compounding activities. The goal of this mandatory survey was to determine the scope of sterile
and non-sterile compounding within Florida licensed pharmacies, whether physically located in
or out-of-state. Of the 8,981 permitted pharmacies, 8,294 (92 percent) responded. The board
published the compounding survey results noted below in January 2013.°

Results relating to non-sterile compounding facilities:

e 55 percent (4,494) compound non-sterile products; 9 percent (382) of these are nonresident
pharmacies.

e 54 percent (4,380) compound non-sterile products pursuant to a patient-specific prescription;
9 percent (373) of these are nonresident pharmacies.

e 6 percent (459) compound non-sterile products in bulk; 81 percent (373) of these are
nonresident pharmacies.

e 1 percent (119) compound non-sterile products in bulk for office use; 50 percent (59) of these
are nonresident pharmacies.

e 5 percent (382) ship compounded non-sterile products to other states; 80 percent (307) of
these are nonresident pharmacies.

Key results relating to sterile compounding facilities:

e 12 percent (946) compound sterile products; 32 percent (301) of these are nonresident
pharmacies. Some of these in-state pharmacies may hold other permit types as well, such as
an institutional permit or a special permit that authorizes compounding.

e 11 percent (913) compound sterile products pursuant to a patient-specific prescription; 32
percent (289) of these are nonresident pharmacies.

18 Supra, 16.
19 Florida Board of Pharmacy compounding Survey Report, (January 23, 2013) available at
http://www.floridaspharmacy.gov/Forms/info-compounding-survey-report.pdf, (last visited March 11, 2014).
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e 4 percent (348) compound sterile products in bulk and/or in bulk for office use; 45 percent
(155) of these are nonresident pharmacies. Eighty-three of these 348 pharmacies (22 in-state
and 61 nonresident) compound greater than 100 doses from a single batch.

e 4 percent (307) ship compounded sterile products to other states; 177 of these are nonresident
pharmacies that ship sterile compounded products to Florida.

Effective September 23, 2013, the board adopted a rule requiring most pharmacies that engage or
intend to engage in the preparation of sterile compounded products within the state to obtain a
Special Sterile Compounding permit.?’ Pharmacies required to obtain this permit must compound
sterile products in strict compliance with the standards set forth in board rules.?! These rules
address, among other things, compounding products for office use, including the quantity of the
product that may be safely compounded for office use, execution of an agreement between the
pharmacist and practitioner outlining responsibilities of the practitioner, and labeling.
Compliance with additional standards based on the risk level for contamination in the practice of
compounding sterile preparations is also required. The rule addressing standards of practice for
compounding sterile preparations was first adopted in 2008 and amended in January of 2010.
These standards apply to all sterile pharmaceuticals, regardless of the location of the patient, e.g.,
home, hospital, nursing home, hospice, or doctor’s office.??

There is no statutory authority to require nonresident pharmacies to register or obtain a separate
sterile compounding permit in Florida.

Compounding Pharmacy Accreditation

The Pharmacy Compounding Accreditation Board (PCAB) is a nationally recognized
organization that issues a voluntary quality accreditation designation for the compounding
industry. Founders of the organization include the American College of Apothecaries, National
Community Pharmacists Association, American Pharmacists Association, National Alliance of
State Pharmacy Associations, International Academy of Compounding Pharmacists, National
Association of Boards of Pharmacy, National Home Infusion Association, and United States
Pharmacopeia.

The PCAB accreditation means the pharmacy has independent, outside validation that it meets
nationally accepted quality assurance, quality control, and quality improvement standards. In
order to demonstrate compliance with PCAB standards and earn PCAB accreditation,
pharmacies participate in an off-site and on-site evaluation process that includes: Verification by
PCAB that the pharmacy is not on probation for issues related to compounding quality, public
safety or controlled substances; verification that the pharmacy is properly licensed in each state it
does business in; and an extensive on-site evaluation by a PCAB surveyor, all of whom are
compounding pharmacists trained in evaluating compliance with PCAB’s quality standards. For
example, this evaluation includes:

e An assessment of the pharmacy’s system for assuring and maintaining staff competency;

e A review of facilities and equipment;

20 Rule 64B16-28.100(8), F.A.C.
2 Rules 64B16-27.797 and 64B16-27.700, F.A.C.
22 Rule 64B16-27.700, F.A.C.
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e A review of records and procedures required to prepare quality compounded medications;

e A verification that the pharmacy uses ingredients from FDA registered and or licensed
sources.

e A review of the pharmacy’s program for testing compounded preparations.?

Currently, 187 pharmacies hold PCAB accreditation, 15 of which are located in Florida.?*
Il. Effect of Proposed Changes:

Section 1 amends s. 465.003, F.S., to include the definitions of “compounding” and “outsourcing
facility.” Outsourcing facility means a single physical location registered as an outsourcing
facility under federal law at which sterile compounding of a product is conducted. Compounding
means a practice in which a licensed pharmacist or, in the case of an outsourcing facility, a
person acting under the supervision of a licensed pharmacist, combines, mixes, or alters
ingredients of a drug or product to create another drug or product.

Section 2 amends s. 465.0156, F.S., to authorize the department to take regulatory action against

a nonresident pharmacy immediately, without waiting 180 days for the pharmacy’s home state to

act, for:

e Failure to comply with record maintenance and disposal provisions under
s. 465.017(2), F.S,;

e Failure to comply with permit provisions under created s. 465.0158, F.S.; or

e Alleged conduct that causes or could cause serious injury to a human or animal in this state.
Authorized regulatory action is expanded to include conduct that could cause serious injury
to a human or animal, without demonstrating that the conduct actually injured a person.
Regulatory enforcement action may also occur for conduct that causes or could cause serious
bodily injury to an animal in this state or for noncompliance with the requirements of the
newly established nonresident pharmacy compounded sterile products permit.

The bill also provides that a nonresident pharmacy is subject to s. 456.0635, F.S., which sets out
the conditions required to dispense medicinal drugs pursuant to a facsimile of a prescription.

Section 3 creates s. 465.0158, F.S., to establish the nonresident sterile compounding permit. A
pharmacy located in another state is required to obtain a nonresident pharmacy compounded
sterile products permit prior to shipping, mailing, delivering, or dispensing a compounded sterile
product into this state. This permit is a supplemental permit to registration as a nonresident
pharmacy.

The department is directed to adopt a permit and renewal fee not to exceed $250, pursuant to
s. 465.022(14), F.S.

An applicant for a permit must submit an application form for the initial permit and renewal,
proof of registration as an outsourcing facility with the Secretary of the United States

23 Pharmacy Compounding Accreditation Board, http://www.pcab.org/prescribers, (last visited March 11, 2014).
24 pharmacy Compounding Accreditation Board, All Pharmacies, available at http://www.pcab.org/pharmacy (last visited
March 11, 2014).
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Department of Health and Human Services if eligible under federal law, proof of registration as a
nonresident pharmacy under s. 465.0156, F.S., unless the applicant is an outsourcing facility and
not a pharmacy. If the applicant is an outsourcing facility, then the application must include
proof of an active and unencumbered license, permit or registration issues by the state where the
facility is located that allows the facility to engage in compounding and to dispense or transport a
compounded sterile product into Florida.

The applicant must also submit written attestation of owners, officers, and a prescription

department manager or pharmacist in charge that he or she understands:

e Florida’s laws and rules governing sterile compounding;

e That any compounded sterile products sent into this state will comply with those standards;
and

e That their compounded sterile products are in compliance with the laws of the state in which
the applicant is located.

The applicant must submit its existing policies and procedures that comply with pharmaceutical
standards in ch. 797 of the United States Pharmacopoeia and any standards for sterile
compounding required by board rule or good manufacturing practices for an outsourcing facility.

The applicant must also submit a current inspection report by the licensing agency where the
facility is located reflecting compliance with this section. An inspection report is current if it was
completed within six months before the initial application and within one year before a renewal.

If the applicant is unable to submit a current inspection report due to acceptable circumstances
established by rule, the department shall conduct or contract to have an inspection done at the

cost of the applicant, accept an alternative satisfactory report from a board approved entity, or
accept an inspection report from the FDA.

Any sterile compounded product that is sent into this state must have been compounded in a
manner that meets or exceeds the standards for sterile compounding in Florida and comply with
the laws of the state in which the permittee is located.

The board may deny, revoke, or suspend the permit of, fine, or reprimand a permittee for:
e Failure to comply with this section;
e A violation under ss. 456.0635, 456.065, or 456.072, F.S., except
s. 456.072(1)(s) or (u), F.S.;
e Aviolation under s. 465.0156(5), F.S.; or
e Aviolation listed under s. 465.016, F.S.

A nonresident pharmacy registered under s. 465.0156, F.S., may continue to ship, mail, deliver,
or dispense a compounded sterile product into this state if the product meets or exceeds the
standards for sterile compounding in this state, the product conforms with the law or rules of the
state where the pharmacy is located, and the pharmacy applies for and is issued a permit under
this section on or before February 28, 2015.
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If an applicant is not registered as a nonresident pharmacy by October 1, 2014, it must seek
registration and obtain the nonresident pharmacy compounded sterile products permit prior to
sending compounded sterile products to Florida.

The board is required to adopt rules to administer this section, including for:

e Submitting an application for a permit;

e Determining inspections of a non-resident sterile compounding permitted facility; and

e Evaluating what is a satisfactory inspection report in lieu of an on-site inspection by the
department or another state.

Section 4 amends s. 465.017, F.S., to authorize the department or its agents to inspect any
nonresident pharmacy that is registered with the department. The nonresident pharmacy is
responsible for the actual costs incurred by the department for this inspection.

Section 5 provides an effective date of October 1, 2014.
V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:
A. Tax/Fee Issues:

A biennial permit fee in an amount not to exceed $250 is authorized. According to the
board’s compounding survey results, 177 nonresident pharmacies ship sterile
compounded products to Florida. If all of these nonresident pharmacies seek a permit to
continue shipping sterile compounded products to Florida, the biennial revenue from the
permit, plus the $5 unlicensed activity fee,?® is estimated at $45,135.

B. Private Sector Impact:

CS/SB 662 enhances the regulation of pharmacies that are located in other states and
provide medication to persons in this state. These pharmacies that compound sterile
products for patients in Florida may experience increased costs related to additional
permit fees as discussed above and compliance with greater compounding practice

2 A $5 unlicensed activity fee is required by s. 456.065(3), F.S.
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VI.

VII.

VIII.

standards, if the pharmacy is located in a state with lesser practice standards. All
registered nonresident pharmacies may experience on-site inspections and regulatory
enforcement for non-compliance with Florida-specific practice requirements.

Patients receiving compounded sterile products from other states might experience
increased medication costs to offset any costs of compliance with safer compounding
standards. The overall health care market might experience reduced utilization to the
extent that adverse health consequences are minimized from safer compounded
medications. The fiscal impact of these factors is indeterminate.

Government Sector Impact:

The department will incur additional costs related to rule adoption, permitting activities,
and regulatory enforcement actions. An analysis from the department was not available;
however, frequently the department indicates these costs can be absorbed within existing
resources. Costs incurred for inspections of nonresident pharmacies will be reimbursed
by the nonresident pharmacy.

Technical Deficiencies:

None.

Related Issues:

None.

Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 465.003, 465.0156,
and 465.017.

This bill creates section 465.0158 of the Florida Statutes.

Additional Information:

A.

Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Regulated Industries on March 13, 2014:
The CS adds definitions under s. 465.003, F.S., for “compounding” and “outsourcing

facility.” It provides that the board may deny, revoke, or suspend registration of, or fine
or reprimand, a nonresident pharmacy in accordance with ch. 465, F.S. for conduct in
noncompliance with record keeping provisions or which causes or could cause serious
bodily injury or psychological injury to a human, or could cause serious bodily injury to a
non-human animal.

The CS provides that a nonresident pharmacy is subject to s. 456.0635, F.S. Section
465.0158, F.S., is created providing for a nonresident sterile compounding permit, not a
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nonresident pharmacy compounded sterile products permit. The CS includes nonresident
sterile outsourcing facilities in the requirement for a permit. The nonresident sterile
compounding permit applicant must additionally attest that compounded products
conform to the laws and rules of the state in which the applicant is located. The
nonresident licensure requirement to lawfully send sterile compounded drugs into the
state is expanded to include outsourcing facilities.

The CS specifies the permit application requirements which include licensure
documentation for the location of the nonresident pharmacy or outsourcing facility and
current inspection reports. It also provides rulemaking for alternate inspecting entities if
the applicant cannot produce a current inspection report from the resident state’s
regulatory entity. Violations for which the board may take disciplinary action against a
nonresident sterile compounding permittee are expanded. An applicant registering on or
after October 1, 2014, under s. 465.0156, F.S. may not ship, mail, deliver, or dispense a
compounded sterile product into this state until the applicant is registered as a
nonresident pharmacy and is issued a permit under this section.

The CS does not provide a sunset provision under s. 465.0158, F.S.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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The Committee on Regulated Industries (Galvano) recommended the

following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Subsections (18) and (19) are added to section
465.003, Florida Statutes, to read:

465.003 Definitions.—As used in this chapter, the term:

(18) “Compounding” means a practice in which a licensed

pharmacist or, in the case of an outsourcing facility, a person

acting under the supervision of a licensed pharmacist, combines,
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mixes, or alters ingredients of a drug or product to create

another drug or product.

(19) “Outsourcing facility” means a single physical

location registered as an outsourcing facility under the federal

Drug Quality and Security Act, Pub. L. No. 113-54, at which

sterile compounding of a product is conducted.

Section 2. Subsections (4) and (5) of section 465.015¢0,

Florida Statutes, are amended, present subsections (6) through
(8) of that section are redesignated as subsections (7) through
(9), respectively, and a new subsection (6) is added to that
section, to read:

465.0156 Registration of nonresident pharmacies.—

(4) The board may deny, revoke, or suspend registration of,
or fine or reprimand, a nonresident pharmacy for failure to

comply with s. 465.0158, s. 465.017(2), or s. 465.025, or with

any requirement of this section in accordance with ke
provistens—ef this chapter.

(5) In addition to the prohibitions of subsection (4) the
board may deny, revoke, or suspend registration of, or fine or
reprimand, a nonresident pharmacy in accordance with +he
provistens—ef this chapter for conduct which causes or could
cause serious bodily #mguwry or seriouws psychological injury to a

human or serious bodily injury to a nonhuman animal in resident

of this state +f+the board has referred+the matter +to—+th
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(6) A nonresident pharmacy is subject to s. 456.0635.

Section 3. Section 465.0158, Florida Statutes, is created

Page 2 of 9
3/12/2014 12:23:09 PM 580-02485-14




40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68

Florida Senate - 2014 COMMITTEE AMENDMENT
Bill No. SB 662

| AR ==+

465.0158 Nonresident sterile compounding permit.—

to read:

(1) In order to ship, mail, deliver, or dispense, in any

manner, a compounded sterile product into this state, a

nonresident pharmacy registered under s. 465.0156, or an

outsourcing facility, must hold a nonresident sterile

compounding permit.

(2) An application for a nonresident sterile compounding

permit shall be submitted on a form furnished by the board. The

board may require such information as it deems reasonably

necessary to carry out the purposes of this section. The fee for

an initial permit and biennial renewal of the permit shall be

set by the board pursuant to s. 465.022(14).

(3) An applicant must submit the following to the board to

obtain an initial permit, or to the department to renew a

permit:

(a) Proof of registration as an outsourcing facility with

the Secretary of the United States Department of Health and

Human Services if the applicant is eligible for such

registration pursuant to the federal Drug Quality and Security

Act, Pub. L. No. 113-54.

(b) Proof of registration as a nonresident pharmacy,

pursuant to s. 465.0156, unless the applicant is an outsourcing

facility and not a pharmacy, in which case the application must

include proof of an active and unencumbered license, permit, or

registration issued by the state, territory, or district in

which the outsourcing facility is physically located which

allows the outsourcing facility to engage in compounding and to

ship, mail, deliver, or dispense a compounded sterile product
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into this state if required by the state, territory, or district

in which the outsourcing facility is physically located.

(c) Written attestation by an owner or officer of the

applicant, and by the applicant’s prescription department

manager or pharmacist in charge, that:

1. The applicant has read and understands the laws and

rules governing sterile compounding in this state.

2. A compounded sterile product shipped, mailed, delivered,

or dispensed into this state meets or exceeds this state’s

standards for sterile compounding.

3. A compounded sterile product shipped, mailed, delivered,

or dispensed into this state must not have been, and may not be,

compounded in violation of the laws and rules of the state in

which the applicant is located.

(d) The applicant’s existing policies and procedures for

sterile compounding, which must comply with pharmaceutical

standards in chapter 797 of the United States Pharmacopoeia and

any standards for sterile compounding required by board rule or

current good manufacturing practices for an outsourcing

facility.

(e) A current inspection report from an inspection

conducted by the regulatory or licensing agency of the state,

territory, or district in which the applicant is located. The

inspection report must reflect compliance with this section. An

inspection report is current if the inspection was conducted

within 6 months before the date of submitting the application

for the initial permit or within 1 year before the date of

submitting an application for permit renewal. If the applicant

is unable to submit a current inspection report conducted by the
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98 regulatory or licensing agency of the state, territory, or

99 |district in which the applicant is located due to acceptable

100 circumstances, as established by rule, the department shall:

101 1. Conduct, or contract with an entity approved by the

102 board to conduct, an onsite inspection for which all costs shall

103 |be borne by the applicant;

104 2. Accept a current and satisfactory inspection report, as

105 determined by rule, from an entity approved by the board; or

106 3. Accept a current inspection report from the United

107 States Food and Drug Administration conducted pursuant to the

108 federal Drug Quality and Security Act, Pub. L. No. 113-54.

109 (4) A permittee may not ship, mail, deliver, or dispense a

110 compounded sterile product into this state if the product was

111 compounded in violation of the laws or rules of the state in

112 |which the permittee is located or does not meet or exceed this

113 state’s sterile compounding standards.

114 (5) In accordance with this chapter, the board may deny,

115 revoke, or suspend the permit of, fine, or reprimand a permittee
116 for:

117 (a) Failure to comply with this section;

118 (b) A violation listed under s. 456.0635, s. 456.065, or s.
119 456.072, except s. 456.072(1) (s) or (1) (u);

120 (c) A violation under s. 465.0156(5); or

121 (d) A violation listed under s. 465.016.

122 (6) A nonresident pharmacy registered under s. 465.0156

123 |which ships, mails, delivers, or dispenses a compounded sterile

124 |product into this state may continue to do so if the product

125 |meets or exceeds the standards for sterile compounding in this

126 state, the product is not compounded in violation of any law or
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rule of the state where the pharmacy is located, and the

pharmacy applies for and is issued a permit under this section

on or before February 28, 2015.

(7) An applicant registering on or after October 1, 2014,

as a nonresident pharmacy under s. 465.0156 may not ship, mail,

deliver, or dispense a compounded sterile product into this

state until the applicant is registered as a nonresident

pharmacy and is issued a permit under this section.

(8) The board shall adopt rules as necessary to administer

this section, including rules for:

(a) Submitting an application for the permit required by

this section.

(b) Determining how, when, and under what circumstances an

inspection of a nonresident sterile compounding permittee must

be conducted.

(c) Evaluating and approving entities from which a

satisfactory inspection report will be accepted in lieu of an

onsite inspection by the department or an inspection by the

licensing or regulatory agency of the state, territory, or

district where the applicant is located.

Section 4. Section 465.017, Florida Statutes, is amended to
read:
465.017 Authority to inspect; disposal.—
1

7
) Duly authorized agents and employees of the department

may shalt—have—the—power—to inspect in a lawful manner at all
reasonable hours any pharmacy, hospital, clinic, wholesale
establishment, manufacturer, physician’s office, or any other
place in the state in which drugs and medical supplies are

compounded, manufactured, packed, packaged, made, stored, sold,
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offered for sale, exposed for sale, or kept for sale for the
purpose of:

(a) Determining if any provision ef—the—provisiens of this

chapter or any rule adopted preomutgated under its authority is
being violated;

(b) Securing samples or specimens of any drug or medical
supply after paying or offering to pay for such sample or
specimen; or

(c) Securing such other evidence as may be needed for
prosecution under this chapter.

(2) Duly authorized agents and employees of the department

may inspect a nonresident pharmacy registered under s. 465.0156

or a nonresident sterile compounding permittee under s. 465.0158

pursuant to this section. The costs of such inspections shall be

borne by such pharmacy or permittee.

(3)2+=)r Except as permitted by this chapter, and chapters
406, 409, 456, 499, and 893, records maintained in a pharmacy
relating to the filling of prescriptions and the dispensing of

medicinal drugs may shatd—rmet be furnished only to anyperseon

other—than—+te the patient for whom the drugs were dispensed, or

her or his legal representative, or to the department pursuant

to existing law, or, if in—the—event—that the patient is
incapacitated or unable to request such said records, her or his
spouse except upon the written authorization of such patient.
(a) Such records may be furnished in any civil or criminal
proceeding, upon the issuance of a subpoena from a court of
competent jurisdiction and proper notice to the patient or her

or his legal representative by the party seeking such records.

(b) The board shall adopt rules establishing te—establish
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185 |practice guidelines for pharmacies to dispose of records

186 |maintained in a pharmacy relating to the filling of

187 |prescriptions and the dispensing of medicinal drugs. Such rules
188 |must shald be consistent with the duty to preserve the

189 |confidentiality of such records in accordance with applicable
190 state and federal law.

191 Section 5. This act shall take effect October 1, 2014.

192
193 ================= T I T LE A MENDDMEN T ================
194 |And the title is amended as follows:

195 Delete everything before the enacting clause

196 and insert:

197 A bill to be entitled

198 An act relating to nonresident sterile compounding

199 permits; amending s. 465.003, F.S.; defining the terms
200 “compounding” and “outsourcing facility”; amending s.
201 465.0156, F.S.; conforming provisions to changes made
202 by the act; expanding penalties to apply to injury to
203 a nonhuman animal; deleting a requirement that the

204 Board of Pharmacy refer regulatory issues affecting a
205 nonresident pharmacy to the state where the pharmacy
206 is located; creating s. 465.0158, F.S.; requiring

207 registered nonresident pharmacies and outsourcing

208 facilities to obtain a permit in order to ship, mail,
209 deliver, or dispense compounded sterile products into
210 this state; requiring submission of an application and
211 a nonrefundable fee; specifying requirements;

212 authorizing the board to deny, revoke, or suspend a
213 permit, or impose a fine or reprimand for certain
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214 actions; providing dates by which certain nonresident
215 pharmacies must obtain a permit; authorizing the board
216 to adopt rules; amending s. 465.017, F.S.; authorizing
217 the department to inspect nonresident pharmacies and
218 nonresident sterile compounding permittees; requiring
219 such pharmacies and permittees to pay for the costs of
220 such inspections; providing an effective date.
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By the Committee on Health Policy

588-01081-14 2014662

A bill to be entitled
An act relating to nonresident pharmacies; amending s.
465.0156, F.S.; conforming provisions to changes made
by the act; deleting a requirement that the Board of
Pharmacy refer regulatory issues affecting a
nonresident pharmacy to the state where the pharmacy
is located; creating s. 465.0158, F.S.; requiring
registered nonresident pharmacies to obtain a permit
in order to ship, mail, deliver, or dispense
compounded sterile products into this state; requiring
submission of an application and a nonrefundable fee;
specifying requirements; requiring the Department of
Health to inform permittees of any law or rule
changes; authorizing the board to deny, revoke, or
suspend a permit for certain actions; providing dates
by which certain registered and unregistered
nonresident pharmacies must obtain a permit;
authorizing the Board of Pharmacy to adopt rules;
providing for future repeal; amending s. 465.017,
F.S.; authorizing the department to inspect registered
nonresident pharmacies; requiring nonresident
pharmacies to pay for the costs of such inspections;

providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsections (4) and (5) of section 465.0156,

Florida Statutes, are amended to read:

465.0156 Registration of nonresident pharmacies.—
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(4) The board may deny, revoke, or suspend registration of,
or fine or reprimand, a nonresident pharmacy for failure to

comply with s. 465.025, s. 465.0158, or with any requirement of
ply 7 S. 465.0158, y q

this section in accordance with the—preovisiens—ef this chapter.
(5) In addition to the prohibitions of subsection (4), the
board may deny, revoke, or suspend registration of, or fine or
reprimand, a nonresident pharmacy in accordance with ke
provisions—ef this chapter for conduct that whieh causes or
could cause serious bodily injury or serious psychological
injury to a human or animal in resident—ef this state if—the
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Section 2. Section 465.0158, Florida Statutes, is created
to read:

465.0158 Nonresident pharmacy compounded sterile products

permit.—A nonresident pharmacy registered under s. 465.0156 must

also hold a compounded sterile products permit issued under this

section in order to ship, mail, deliver, or dispense, in any

manner, a compounded sterile product into this state.

(1) Application for a permit shall be submitted on a form

furnished by the board, together with a nonrefundable permit fee

as provided under s. 465.022(14). The board may require such

information as it deems reasonably necessary to carry out the

purposes of this section, including information pertaining to

registration as an outsourcing facility with the Secretary of

the United States Department of Health and Human Services.

(2) As a condition of initial permitting and permit
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renewal, the owners, officers, and prescription department

manager or pharmacist in charge of the nonresident pharmacy must

attest in writing that they have read and understand the laws

and rules governing sterile compounding in this state and that

any compounded sterile product shipped, mailed, delivered, or

dispensed into this state will meet or exceed this state’s

standards for sterile compounding.

(a) The department shall notify all compounded sterile

products permittees when state laws or rules affecting the

standards for sterile compounding in this state are adopted or

revised, along with the effective date of the law or rule.

(b) If the department fails to notify a permittee of a

change in state laws or rules, or the permittee does not receive

notification of applicable rules, the permittee remains legally

obligated to meet or exceed this state’s standards with respect

to any compounded sterile product shipped, mailed, delivered, or

dispensed into this state. The board may provide an exception to

this requirement by rule if the sterile compounding laws and

rules of the state in which the nonresident pharmacy is located

directly conflict with a board rule for sterile compounding in

this state but provide a comparable standard of product safety

and integrity.

(3) A nonresident pharmacy may not ship, mail, deliver, or

dispense any compounded sterile product into this state which:

(a) Was compounded in violation of the laws and rules of

the state in which the nonresident pharmacy is located; or

(b) Does not meet or exceed this state’s sterile

compounding standards as provided in subsection (2).

(4) To the extent feasible, biennial permit renewal shall
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be timed to coincide with nonresident pharmacies’ registration

renewal under s. 465.0156.

(5) In accordance with this chapter, the board may deny,

revoke, or suspend the permit of, or fine or reprimand, a

nonresident pharmacy for:

(a) Failure to comply with the requirements of this

section; or

(b) Conduct that causes or could cause serious bodily

injury or serious psychological injury to a human or animal in

this state.

(6) A registered nonresident pharmacy that is currently

shipping, mailing, delivering, or dispensing compounded sterile

products into this state may continue to do so if such products

meet or exceed the standards for sterile compounding in this

state and the pharmacy is issued a nonresident pharmacy

compounded sterile products permit on or before January 31,
2015.

(7) A nonresident pharmacy seeking registration in this

state under s. 465.0156 on or after July 1, 2014, may not ship,

mail, deliver, or dispense a compounded sterile product into

this state until it has received the sterile compounded products

permit required under this section.

(8) The board shall adopt rules necessary to administer

this section.

(9) This section is repealed October 1, 2018, unless

reenacted by the Legislature.

Section 3. Section 465.017, Florida Statutes, is amended to
read:

465.017 Authority to inspect; disposal.—
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1) Duly authorized agents and employees of the department

(
ma haldl—ha the—p r—+to inspect in a lawful manner at all

reasonable hours any pharmacy, including a nonresident pharmacy

registered under s. 465.0156, and anys hospital, clinic,

wholesale establishment, manufacturer, physician’s office, or
any other place in the state in which drugs and medical supplies
are manufactured, packed, packaged, made, stored, sold, offered
for sale, exposed for sale, or kept for sale for the purpose of:
(a) Determining if any provision ef—theprewvisiens of this

chapter or any rule adopted premulgated under its authority is

being violated;

(b) Securing samples or specimens of any drug or medical
supply after paying or offering to pay for such sample or
specimen; or

(c) Securing such other evidence as may be needed for
prosecution under this chapter.

(2) The cost for inspecting a nonresident pharmacy shall be

reimbursed by the pharmacy. The cost to the pharmacy is limited

to the actual costs incurred by the department.
(3) 42y+=)> Except as permitted by this chapters and chapters

406, 409, 456, 499, and 893 or upon the written authorization of

the patient, records maintained in a pharmacy relating to the
filling of prescriptions and the dispensing of medicinal drugs
may sheldi—snet be furnished only te—any—persen—other—than to the
patient for whom the drugs were dispensed, or her or his legal

representative, e¥ to the department pursuant to existing law,

or if;—in—th nt—that the patient is incapacitated or unable
to request such said records, her or his spouse exeept—uporn—the

S +h 1 £ £ h £4 +
FETEteR g tRorIZatIon—o+t geh—pPatrent.
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(a) Such records may be furnished in any civil or criminal
proceeding, upon the issuance of a subpoena from a court of
competent jurisdiction and proper notice to the patient or her
or his legal representative by the party seeking such records.

(b) The board shall adopt rules establishing te—establish
practice guidelines for pharmacies to dispose of records
maintained in a pharmacy relating to the filling of
prescriptions and the dispensing of medicinal drugs. Such rules
must shatt be consistent with the duty to preserve the
confidentiality of such records in accordance with applicable
state and federal law.

Section 4. This act shall take effect July 1, 2014.
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Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 512 provides an exemption from licensing and regulation by the Board of Funeral,
Cemetery, and Consumer within the Department of Financial Services for religious-institution-
owned cemeteries, including all associated columbaria and mausoleums. An exempted cemetery
must be larger than 5 acres and not exceed 60 acres. The religious institution must limit burial
rights within the cemetery to members of the religious institution and their families.

The bill provides that the religious institution must provide an annual certification to the
department that it maintains funds in separate accounts. It requires that the funds must be
sufficient to cover maintenance costs and preneed agreements, and must be maintained in a
financial institution, as defined in s. 280.02, F.S., and must only be used for such purposes. The
bill requires that the annual certification must be made under oath and identify the financial
institution and the account number where the funds are maintained. The bill provides minimum
balances that must be maintained in the accounts. A minimum balance of $1 million is required
for cemeteries that are larger than five acres but do not exceed 30 acres. A minimum balance of
$2 million is required for cemeteries that are larger than 30 acres but do not exceed 60 acres.

The bill also amends s. 497.452, F.S. to expand the existing exemption from preneed sales
licensing and regulation, for the religious-institution-owned cemeteries. It deletes the current
limitation that the exempted cemetery must have been located in a county with a population of at
least 960,000 persons on July 1, 1996. It also deletes the requirement that the exempted cemetery
must have engaged in the sale of preneed contracts prior to October 1, 1993.
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The bill provides an effective date of July 1, 2014.
Il. Present Situation:

The Board of Funeral, Cemetery, and Consumer within the Department of Financial Services
(department) is the agency charged with regulating cemeteries, funeral directing, embalming,
preneed sales, monument establishments, cremation, crematories, and direct disposition under
ch. 497, F.S.! The Division of Funeral, Cemetery, and Consumer Services (division) within the
department is the administers the provisions of ch. 497, F.S., on behalf of the board.

Part Il of ch. 497, F.S., provides for the regulation of cemeteries. Section 497.263(1), F.S.,
prohibits the operation of a cemetery without first obtaining a license, unless specifically
exempted from ch. 497, F.S.

Section 497.103(2)(d), F.S., authorizes the department to determine whether any application or
other filing made under ch. 497, F.S., is incomplete and not subject to further processing until
made complete. Section 497.103(2)(e), F.S., authorizes the department to initiate and prosecute
administrative and judicial action, including taking final action, regarding activity by persons and
entities not licensed under ch. 497, F.S., engaging in activity the department deems to be in
violation of ch. 497, F.S.

Unlicensed Cemeteries

Section 497.260(1), F.S., exempts the following cemeteries from ch. 497, F.S., and the rules
adopted pursuant to the chapter:

(@) Religious institution cemeteries of less than 5 acres which provide only
single-level ground burial.

(b) County and municipal cemeteries.

(c) Community and nonprofit association cemeteries which provide only single-
level ground burial and do not sell burial spaces or burial merchandise.

(d) Cemeteries owned and operated or dedicated by a religious institution prior
to June 23, 1976.

(e) Cemeteries beneficially owned and operated since July 1, 1915, by a
fraternal organization or its corporate agent.

() A columbarium consisting of less than one-half acre which is owned by and
immediately contiguous to an existing religious institution facility and is subject
to local government zoning. The religious institution establishing such a
columbarium shall ensure that the columbarium is perpetually kept and
maintained in a manner consistent with the intent of this chapter. If the religious
institution relocates, the religious institution shall relocate all of the urns and
remains placed in the columbarium which were placed therein during its use by
the religious institution.

(g) Family cemeteries of less than 2 acres which do not sell burial spaces or
burial merchandise.

1 Section 497.101, F.S.
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(h) A mausoleum consisting of 2 acres or less which is owned by and
immediately contiguous to an existing religious institution facility and is subject
to local government zoning. The religious institution establishing such a
mausoleum must ensure that the mausoleum is kept and maintained in a manner
consistent with the intent of this chapter and limit its availability to members of
the religious institution. The religious institution establishing such a mausoleum
must have been incorporated for at least 25 years and must have sufficient funds
in an endowment fund to cover the costs of construction of the mausoleum.

(i) A columbarium consisting of 5 acres or less which is located on the main
campus of a state university as defined in s. 1000.21(6). The university or
university direct-support organization, as defined in s. 1004.28(1), which
establishes the columbarium shall ensure that the columbarium is constructed and
perpetually kept and maintained in a manner consistent with subsection (2) and
the intent of this chapter.

The Catholic Church has seven dioceses in Florida.? The Archdiocese of Miami, the Dioceses of
Orlando, Palm Beach, Pensacola-Tallahassee, St. Augustine, St. Petersburg, and Venice.

The Archdiocese of Miami maintains two cemeteries, Our Lady of Mercy Cemetery in Miami-
Dade and Our Lady Queen of Heaven Cemetery in Broward County.® The cemeteries are
approximately 125 acres each. Both cemeteries were consecrated in 1959.# The Diocese of Palm
Beach has one cemetery, Our Lady Queen of Peace in Royal Palm Beach.® This cemetery was
consecrated in 1974.° These cemeteries are currently exempt under s. 497.260(1)(d), F.S.

The Diocese of St. Petersburg has one cemetery, Calvary Catholic Cemetery in Clearwater.” The
Diocese of St. Augustine has two cemeteries, San Lorenzo Cemetery in St. Augustine and St.
Mary Cemetery in Korona near Bunnell. The Diocese of Pensacola-Tallahassee has two
cemeteries, Holy Cross Cemetery in Pensacola and Calvary Cemetery in Sunny Hills.®

Regulation of Unlicensed Cemeteries

Section 497.260(2), F.S., provides that all cemeteries, including unlicensed cemeteries, in this
state must comply with the following requirements:

e The burial records requirements in s. 497.276(1), F.S.;

2 See http://www.nccbusce.org/about/bishops-and-dioceses/all-dioceses.cfm?zip=&specificstate=FL (Last visited March 14,
2014).

3 See http://www.catholichealthservices.org/catholic-cemeteries-media/catholic-health-services.aspx?nd=450&id=13 (Last
visited March 14, 2014).

4 See http://www.catholichealthservices.org/catholic-cemeteries/catholic-health-services.aspx?nd=310 (Last visited March
16, 2014).

5 See http://www.ourqueen.org/default.ntm (Last visited March 14, 2014).

61d.

7 See http://calvarycemetery.net/ (Last visited March 14, 2014).

8 See http://www.nflcemeteries.org/ (Last visited March 14, 2014).

% See http://www.ptdiocese.org/index.cfm?load=page&page=421 (Las visited March 14, 2014).
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e The prohibition against refusing to sell or issue a contract or provide services to any person
because of the person’s race, color, creed, marital status, sex, or national origin in
5. 497.152(1)(d), F.S.;

e The regulation of the solicitation of sales of burial rights, merchandise, or services by
licensees in s. 497.164, F.S,;

e The provision in s. 497.2765, F.S., that permits person to record with the clerk of the court a
permanent record of the purchase of purchase of the burial right, belowground crypt, grave
space, mausoleum, columbarium, ossuary, or scattering garden with the clerk of the court in
the county where the burial right, belowground crypt, grave space, mausoleum,
columbarium, ossuary, or scattering garden is located:;

e The provisions related to the fees and the installation, including markers, for monuments in
s. 497.278, F.S.;

e The provision of 497.280, F.S., which prohibits the tying of the purchase of any grave space
to the purchase of a monument from or through the seller of any other designated person or
corporation; and

e The provisions related to the maintenance of abandoned cemeteries by county or
municipalities in s. 497.284, F.S.

Section 497.260(6), F.S., also requires that all cemeteries in this state may not deny burial space
to any person because of race, creed, marital status, sex, national origin, or color. However, a
cemetery may designate parts of cemeteries or burial grounds for the specific use of persons
whose religious code requires isolation. Religious institution cemeteries may limit burials to
members of the religious institution and their families. Section 497.260(6)(c), F.S., provides that
any cemetery company or other legal entity which violates the provisions of this subsection
commits a misdemeanor of the second degree, punishable as provided in s. 775.083, and each
violation of this section constitutes a separate offense.°

Investigation and Mediation of Unlicensed Cemetery Complaints

Section 497.260(3), F.S., requires that all exempted cemeteries which are in excess of five acres
must submit to the following investigation and mediation procedure by the department in the
event of a consumer complaint:

(@) The exempt cemetery shall make every effort to first resolve a consumer

complaint;

(b) If the complaint is not resolved, the exempt cemetery shall advise the

consumer of the right to seek investigation and mediation by the department;

(c) If the department receives a complaint, it shall attempt to resolve it

telephonically with the parties involved;

(d) If the complaint still is not resolved, the department shall conduct an

investigation and mediate the complaint;

(e) If the department conducts an onsite investigation and face-to-face

mediation with the parties, it may charge the exempt cemetery a single

investigation and mediation fee not to exceed $300, which fee shall be set by rule

and shall be calculated on an hourly basis; and

10 Section 775.083, F.S. provides that the penalty for misdemeanor of the second degree is punishable by a fine not to exceed
$500.
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(F) If all attempts to resolve the consumer complaint fail, the cemetery shall be
subject to proceedings for penalties and discipline under this chapter if it is
determined in a proceeding complying with chapter 120 that the cemetery is
guilty of fraud, deceit, theft, gross negligence, incompetence, unjustified failure to
honor its contracts, or failure to adequately maintain its premises. The department
may file and serve on the cemetery an administrative complaint and cause the
matter to be prosecuted and may thereafter issue and enforce its final order in the
matter pursuant to chapter 120.

According to the division, there are no funds to implement any investigations or mediation of
unlicensed cemetery complaints.

Additional Requirements for Unlicensed Religious-Institution-Owned Cemeteries

Section 497.260(4), F.S., provides that any religious-institution-owned cemetery that is exempt
under s. 497.206(1)(d), is located in a county with a population of at least 1.3 million persons on
July 1, 1996, and was selling merchandise and services to the religious institution’s members
prior to October 1, 1993, may establish one additional exempt cemetery in such county after
December 31, 2020.

Section 497.260(5), F.S., provides that any religious-institution-owned cemetery exempt under
subsection 497.260(1), F.S., except those cemeteries qualifying under paragraph (1)(d), which
becomes affiliated with a commercial enterprise must meet the requirements of s. 497.263, F.S,
which provides for the licensure of cemeteries.

Preneed License Exemption for Religious Cemeteries

Section 497.452(4), F.S., provides that any religious-institution-owned cemetery that is exempt
under s. 497.260(1)(d), F.S., is located in a county with a population of at least 1.3 million
persons on July 1, 1996, and was selling merchandise and services to the religious institution’s
members prior to October 1, 1993, may establish one additional exempt cemetery in such county
after December 31, 2020.

Section 497.005(63), F.S. defines “religious institution™ as:
an organization formed primarily for religious purposes that has qualified for

exemption from federal income tax as an exempt organization under the
provisions of s. 501(c)(3) of the Internal Revenue Code of 1986, as amended.

11 Miami-Dade County had 1,449,300 persons on July 1, 1996. The next largest county was Broward County with 884,872 on
that date. See Countywide, Unincorporated, and Incorporated Total: 1972-2013, Office of Economic & Demographic
Research, the Florida Legislature at http://edr.state.fl.us/Content/population-demographics/data/ (Last visited March 11,

2014).
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Preneed Contracts

Part IV of ch. 497, F.S., provides for the regulation of preneed sales. Section 497.452(1), F.S.,
requires a license issued by the board before a person may sell, advertise to sell, or make an
arrangement for a preneed contract.

Section 497.005(56), F.S., defines a “preneed contract” as “any arrangement or method, of which
the provider of funeral merchandise or services has actual knowledge, whereby any person
agrees to furnish funeral merchandise or service in the future.”

Section 497.452(4), F.S., exempts religious-institution-owned cemeteries, that are exempt under
s. 497.260(1)(d), F.S., from preneed sales regulation if the cemetery is in a county with a
population of at least 960,000 persons on July 1, 1996,%2 and if such cemetery has engaged in the
sale of preneed contracts prior to October 1, 1993, and it maintains a positive net worth at the
end of each fiscal year of the cemetery.

Effect of Proposed Changes:

The bill creates s. 497.260(1)(j), F.S., to provide an additional exemption from licensing and
regulation for religious-institution-owned cemeteries, including all associated columbaria and
mausoleums. An exempted cemetery must be larger than 5 acres and not exceed 60 acres.

In addition, the religious institution must limit burial rights within the cemetery to members of
the religious institution and their families. The bill does not define the persons who would
qualify as a family member of a member of the religious institution.

The bill requires that the religious institution must provide an annual certification to the
department that it maintains certain funds in separate accounts. The funds must be sufficient to
cover maintenance costs and preneed agreements, and must be maintained in a financial
institution, as defined in s. 280.02, F.S.,*® and must only be used for such purposes. The bill
requires that the annual certification must be made under oath and identify the financial
institution and the account number where the funds are maintained.

The bill provides minimum balances that must be maintained in the accounts. A minimum
balance of $1 million is required for cemeteries that are larger than five acres but do not exceed
30 acres. A minimum balance of $2 million is required for cemeteries that are larger than 30
acres but do not exceed 60 acres.

The requirement of an annual certification would subject the religious-institution-owned

cemetery to the jurisdiction of the department in order for the department to determine whether a
cemetery certified, or seeking certification, under s. 497.260(1)(j), F.S., is in compliance with all
of the requirements of that provision, or would otherwise need to be licensed or cease operations.

2.

13 Section 280.02(13), F.S., defines the term “financial institution” to mean, “including, but not limited to, an association,
bank, brokerage firm, credit union, industrial savings bank, savings and loan association, trust company, or other type of
financial institution organized under the laws of this state or any other state of the United States and doing business in this
state or any other state, in the general nature of the business conducted by banks and savings associations.”
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The bill also amends s. 497.452, F.S. to expand an existing exemption from preneed sales
licensing and regulation, for the religious-institution-owned cemeteries. It deletes the limitation
the exempted cemetery must be located in a county with a population of at least 960,000 persons
on July 1, 1996. It also deletes the requirement that the exempted cemetery has engaged in the
sale of preneed contracts prior to October 1, 1993.

The board would not have the authority to enforce a religious institution’s compliance with the
provisions of s. 497.260(1)(j), F.S. The requirements of this exemption require self-enforcement
by the religious institution. According to the division, the board does not have adequate
resources or jurisdiction to perform the audits required to determine compliance. Performing
audits would require the division to inspect the accounts, records, and business of the religious
institution to the same extent as licensed cemeteries and preneed sellers. However, the bill
exempts religious institution-owned cemeteries from such regulation.*

The bill provides an effective date of July 1, 2014.
V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:
None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:
None.

C. Government Sector Impact:

The bill would require the department to process the annual certification required under
s. 497.260(1)(j)2., F.S. The department may be required to investigate the certification in
order determine if the religious-institution-owned cemetery is in compliance with the

14 2014 Agency Bill Analysis for SB 512, Division of Funeral, Cemetery, and Consumer Services, Department of Financial
Services, January 14, 2014.
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requirements of s. 497.260(1)(j)2., F.S. The department may incur costs related to the
processing and investigation of the certification. The bill does not require the payment of
a fee with the annual certification.

VI. Technical Deficiencies:
None.
VII. Related Issues:

According to the division, the ongoing expansion of U.S. Department of Veteran Affairs (VA)
cemeteries is impacting licensed cemeteries because they draw business from licensed
cemeteries, and further stresses sales and cash flows at licensed cemeteries. For example, the
Florida National Cemetery in Bushnell opened in 1988 and is now the second busiest VA
national cemetery in the country with 6,728 interments completed in fiscal year 2011. Of the
VA’s 131 cemeteries across the nation, Florida is home to six national cemeteries that rank
among the top 32 busiest by interment workload. Three new national VA cemeteries have
opened in Florida over the past five years: including Jacksonville National Cemetery (2009),
Sarasota National Cemetery (2009) and South Florida National Cemetery (2007).

In November 2012, the VA announced that it had purchased land for two additional VA
cemeteries in Florida: 250 acres in the Tallahassee area and 318 acres in the Daytona area. These
new cemeteries will likely open in 2015.

The division also noted that there has been a decreasing demand for traditional burial spaces due
to the increasing demand for cremation services. *°

VIII. Statutes Affected:
This bill substantially amends sections 497.260 and 497.452 of the Florida Statutes.
IX.  Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Regulated Industries Committee on March 13, 2014:
The committee substitute (CS) amends. 497.206(1)(j), F.S., to provide that the exempted
cemetery must be larger than 5 acres and not exceed 60 acres.

The CS does not provide in s. 497.206(2)(j)2., F.S., that the exempt cemetery must
maintain escrow funds sufficient to cover maintenance costs and preneed agreement.
Instead, it provides in this subparagraph that the religious institution must provide an
annual certification to the department that it maintains funds in separate accounts.

15 4d.



BILL: CS/SB 512 Page 9

The CS requires that the funds must be sufficient to cover maintenance costs and preneed
agreements, and must be maintained in a financial institution, as defined in s. 280.02,
F.S., and must only be used for such purposes. The CS requires that the annual
certification must be made under oath and identify the financial institution and the
account number where the funds are maintained.

The CS provides minimum balances that must be maintained in the accounts. A minimum
balance of $1 million is required for cemeteries that are larger than five acres but do not
exceed 30 acres. A minimum balance of $2 million is required for cemeteries that are
larger than 30 acres but do not exceed 60 acres.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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The Committee on Regulated Industries (Flores) recommended the

following:
Senate Amendment
Delete lines 19 - 25

and insert:

(J) A cemetery, including all associated mausoleums and

columbaria, which is larger than 5 acres but does not exceed 60

acres and which is owned by a religious institution, if the

religious institution:

1. Limits burial rights in the cemetery to members of the

religious institution and their families; and
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2. Provides an annual certification to the department that

it maintains funds in a separate account which are sufficient to

cover maintenance costs and preneed agreements. The separate

account must be maintained with a financial institution, as

defined in s. 280.02, and may only be used for such purposes.

The annual certification must be made under oath and identify

the financial institution and the account number where the funds

are maintained. The account must maintain the following minimum

balance:

a. For cemeteries that are larger than 5 acres but do not

exceed 30 acres, $1 million.

b. For cemeteries that are larger than 30 acres but do not

exceed 60 acres, $2 million.
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Florida Senate - 2014

By Senator Flores

37-00356-14
A bill to be
An act relating to cemeteries;

F.S.; revising the exemptions

SB 512

2014512
entitled
amending s. 497.260,
to ch. 497, F.S.,

relating to cemeteries, to include certain religious-

institution-owned cemeteries;

amending s. 497.452,

F.S.; deleting obsolete provisions; conforming a

provision to changes made by the act; providing an

effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (j) is added to subsection (1) of

section 497.260, Florida Statutes,
497.260 Cemeteries; exemption;

mediation.—

to read:

investigation and

(1) The provisions of this chapter relating to cemeteries

and all rules adopted pursuant thereto shall apply to all

cemeteries except for:

(j) A religious-institution-owned cemetery, including all

associated columbaria and mausoleums, consisting of 50 acres or

less if the religious institution:

1. Limits burial rights within the cemetery to members of

the religious institution and their families; and

2. Maintains escrowed funds sufficient to cover maintenance

costs and preneed agreements.

Section 2. Subsection (4) of section 497.452, Florida

Statutes, is amended to read:

497.452 Preneed license required.—

(4) Theprovisiens—ef This section does de not apply to
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Florida Senate - 2014 SB 512
37-00356-14 2014512
religious-institution-owned cemeteries exempt under s.
497.260(1) (d) or (3), &= T with—a—peputation—of atJteast
960-000—persen r—Jaty—3++—3+996+ with respect to the sale to the

religious institution’s members and their families of interment
rights, mausoleums, crypts, cremation niches, cremation
interment containers, vaults, liners, urns, memorials, vases,
foundations, memorial bases, floral arrangements, monuments,
markers, engraving, and the opening and closing of interment
rights, mausoleums, crypts, cremation niches, and cremation

interment containers, if such cemeteries ha moaged—ir—th

- £ preneced rEracEs—prior—£ tober—3+—3+993——=and maintain
a positive net worth at the end of each fiscal year of the
cemetery.

Section 3. This act shall take effect July 1, 2014.
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CODING: Words strieken are deletions; words underlined are additions.




The Florida Senate

Committee Agenda Request

To: Senator Kelli Stargel, Chair
Committee on Regulated Industries

Subject: Committee Agenda Request

Date: December 26, 2013

| respectfully request that Senate Bill #512, relating to Cemeteries, be placed on the:
[] committee agenda at your earliest possible convenience.

4 next committee agenda.

Senator Anitere Flores
Florida Senate, District 37

File signed original with committee office S-020 (03/2004)



THE FLORIDA SENATE

APPEARANCE RECORD
. —3 { S o (fl?{ver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)

'Meeting Date

Topic é;ﬁ/W eniess Bill Number SB S22 -
) - if applicable}
Name :\:G ,” I 65 Lu&/(, ¢ z’ Amendment Barcode

(if applicable)

Job Title

Address <’g5’q P@ﬂ{ ﬁ)’ e 0/4 ya IQC. . Phone ?5/0’56 7&/ 765

Street
A/Q\wﬂ See— J’? 323 d G E-mail FKIPMes oL Qgma . c.

/ Sidre” Zip CC/'*L.\
Speaking: [ ]For E Against [ ]Information |

Representing &ﬂ e g/ﬂ{‘f’ﬂf?{—' d C omer eni®-s C/}‘NJUM@/L MVM@I\
Appearing at request of Chair: [ | Yes w Lobbyist registered with Legislature: E’?@ No

While it is a Senale tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked (o limit their remarks so that as many persons as possible can be heard. '

This form is part of the public record for this meeting. S-001 (10/20/11)



THE FLORIDA SENATE

APPEARANCE RECORD

{Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)

215 (1

Meeting Date
e , - ‘ : ‘ o C-
. i £ e L b E - I A - 3 - N = ety i oy
Topic i T et Bill Number o € 517
. - - {if applicable)
jf\V*E O e @,,k S i g . ot
Name [V L 7R e Amendment Barcode
e _ - ; _ ¢ (if applicable)
Job Title oY@t Dt cdy o
Lk g . . b ] i RS T S gy
Address T A N fé‘w&“ - Phone 236‘; e L B ? ‘% & CJ S
Street | . o G b e Cohoip @
wf{"‘” g Llatnm s e € T % iAo E-mail T T s N S N
City State Zip v
Speaking: [E/I{(;r [ ] Against [ |Information
— L -~ r ' ¥ : . -
Representing - lomida  Coondertncg S R P (0L slap
Appearing at request of Chair: [ 1Yes lo Lobbyist registered with Legislature: [ 1¥es [ | No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. $-001 (10/20/111)



THE FLORIDA SENATE

APPEARANCE RECORD
N . {Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)
& [T
Meeting Date '
Topic Bill Number <S/2
(if applicable)
Name L_Q,.,,@ LT Amendment Barcode
___ \ Y ‘ . ] (if applicable)
Job Title 1 MXQM,L k. Fonend Yok & Ce-wexrvvb FecFA
Address 17227 Bﬁrﬂ\‘ﬁ-‘d -ﬁ& Phone &3 G55 7 (77
Street )
L_g-((g\ A AN . 33806 E-mail
City State Zip 1
Speaking: | |For [ vrAgainst [ ] Information
Representing F(;CFH !F-'\ m\i&a C ;»«903 ,‘Caew&‘\%iw & gi‘\wafl \(\Sl’ XK
Appearing at request of Chair: [ [Yes | |No Lobbyist registered with Legislature: [ |Yes [ |No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard af this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. _ S-001 (10/20/11)



THE FLORIDA SENATE

3 APPEARANCE RECORD
@;@ {Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)

Meetmg Date
Topic Bill Number 5? ?é
. (if applicable)
Name (Déb ﬁ& m@g’% Amendment Barcode
ff f {if applicable)
Job Title V g & Min €§>\é*§ﬁ % @“,EL Zﬂg’ﬁ% g’qu Sy

| /
Address g i}éﬁ Ké’??% Wé@&f g«ff}ﬁiﬁﬁr\?f@u £ .. Phone. 23{@ “ g%@ -1/ Q
D rmomd Dogeh  FL E~maiiz}£.g§ Cilnare 2

State Zip
Speaking: |:] For

[:] Information W ﬁm é y { M

m@iﬁ, Qam@.ﬁ{wﬁ

Appearing at request of Chair: {_|Yes [/ No Lobbyist registered with Legislature: [ | Yes 'ENO

Representing

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/20/11)



THE FLORIDA SENATE \

APPEARANCE RECORD

3, / 5 / «L,”" {Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)

Meeting Date

P, . . . N A AN
Topic ﬁf’/-‘}o‘\jloué QﬂM/LewS B\Le'wu@ % o Bill Number D10 DI

. (if appiicable)
(") . o
Name (0 \OW\ l/l‘< P ”’)C?U"‘&’L Amendment Barcode
(if applicable)
Job Title ’()r&).. FCCFA / —uneral T f@c%r*
Address 32 O&n ‘S\)C‘mn O~ phone. A+ DN LLLTY
,S{reet
{ owj \/Qd Yz;t-?) ~L FRAUEES E-mail 1{053\)’] Jltﬂ? pA VZ/F @
City State Zip

, Dt Mevior e ), co®
Speaking: [ |For Bfgainst [ ] Information VB

Representing ~ L Ce’m\e&*(?,v’\;\)\’ C(‘@M‘S\ ion Y {:uy-l 6\’"621;] Aé‘é}/\

Appearing at request of Chair: [ |Yes [ »tNo | Lobbyist registered with Legislature: | ] Yes E’T\i/o

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing fo speak to be heard at this
meeting. Those who do speak may be asked to fimif their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/20/11)



2014 Regular Session

The Florida Senate

COMMITTEE VOTE RECORD

COMMITTEE: Regulated Industries
ITEM: SB512
FINAL ACTION: Favorable with Committee Substitute
MEETING DATE: Thursday, March 13, 2014
TIME: 9:00 —11:00 a.m.
PLACE: 301 Senate Office Building
3/13/2014 113/13/2014 213/13/2014 3
Amendment 647114 |Motion to report as Motion to vote "YEA"
FINAL VOTE Committee Substitute |after Roll Call
Flores Flores Legg
Yea Nay SENATORS Yea Nay Yea Nay Yea Nay
X Detert
X Flores
X Galvano
X Gibson
VA Legg
Sachs
X Sobel
X Thrasher
X Braynon, VICE CHAIR
X Stargel, CHAIR
8 1 RCS - FAV - FAV -
Yea Nay TOTALS Yea Nay Yea Nay Yea Nay
CODES: FAV=Favorable RCS=Replaced by Committee Substitute TP=Temporarily Postponed WD=Withdrawn

UNF=Unfavorable
-R=Reconsidered

REPORTING INSTRUCTION: Publish

03172014.0855

RE=Replaced by Engrossed Amendment
RS=Replaced by Substitute Amendment

VA=Vote After Roll Call

VC=Vote Change After Roll Call

OO=0ut of Order
AV=Abstain from Voting

S-010 (10/10/09)
Page 1 of 1



The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Regulated Industries

BILL:

CS/SB 810

INTRODUCER: Regulated Industries Committee and Senator Galvano

SUBJECT: Pugilistic Exhibitions
DATE: March 13, 2014 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Oxamendi Imhof RI Fav/CS
2. GO
3. JU
4 RC

Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 810 relates to pugilistic exhibitions, such as boxing, kickboxing, and the martial arts,
which are regulated by the Florida Boxing Commission within the Department of Business and
Professional Regulation under ch. 548, F.S.

The bill provides a $111,000 appropriation in recurring funds from the General Revenue Fund to
the department for the implementation of this act during the 2013-2014 fiscal year.

The bill repeals the concessionaire license requirement, and eliminates requirements for
concessionaires to report and pay taxes. It also repeals the license and tax reporting requirements
for persons who have the right to telecast matches. It also repeals the license requirement for co-
promoters.

The bill limits the amount of taxes that promoters’ must report and pay based on 5 percent tax on
gross receipts, including gross receipts derived from the gross price charged for the sale of
broadcasting, television and motion picture rights, to a maximum of $40,000 for a single event.

The bill also deletes the requirement that promoters report and pay the 5 percent tax on gross
receipts based on the portion of the receipts from the sale of souvenirs, programs, and other
concessions received by the promoter.
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The bill also:

e Reuvises current definitions and defines new terms;

e Clarifies the duties and responsibilities of the executive director of the commission;

e Deletes a duplicative requirement that the commission must electronically record of all its
scheduled proceedings;

e Authorizes the commission to approve, suspend, or revoke its approval of amateur
sanctioning organizations for mixed martial arts matches;

e Exempts several types of matches from regulation by the state, including amateur matches
conducted by public postsecondary institutions, public secondary schools and the Florida
National Guard and U.S. Armed Forces, and matches conducted by the International
Olympic Committee, the Special Olympics, or the Junior Olympics, and professional or
amateur martial arts activity;

e Provides that a participant’s failure or refusal to provide a urine sample upon request results
in the license being immediately supended, and such failure is grounds for additional
disciplinary action;

e Provides the commission’s hearings related to the withholding of purses must be held
pursuant to ch. 120, F.S., the Administrative Procedures Act;

e Permits promoters to deduct the face value of complimentary tickets issued, provided or
given from the calculation of the tax on gross receipts. The promoters may deduct
complimentary tickets, up to 5 percent of the seating designated for the match, from the
calculation of gross receipts;

e Permits promoters to not include the face value of complimentary tickets, when calculating
the gross receipts tax, for more than 5 percent of the seats designated for the match if the
promoter obtains written authorization from the commission or the executive director, or his
or her designee;

e Permits complimentary tickets that are provided to reserve of active members of the United
States Armed Forces and the National Guard, military veterans, and not for profit
organizations persons, would not be included in the calculation of the gross receipts tax if
authorized by the commission;

e Requires promoters to keep specified records for one year;

e Requires audits to verify compliance with promoter reporting requirements;

e Requires the commission to establish by rule the procedure for auditing a promoter’s records,
and for resolving any inconsistencies revealed in an audit, and for imposing late fees if taxes
are owed; and

e Provides the procedure for emergency license suspensions and requires the general counsel
of the department to review the grounds for emergency suspension orders and to file an
administrative complaint against the licensee within 21 days after issuance of the suspension
order.

The bill would take effect on July 1, 2014.
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Present Situation:
Florida State Boxing Commission

Chapter 548, F.S., provides for the regulation of professional and amateur boxing, kickboxing,
and mixed martial arts by the Florida State Boxing Commission (commission) within the
Department of Business and Professional Regulation (department).

Section 548.006(3), F.S., provides the commission with exclusive jurisdiction over every
professional boxing match and professional mixed martial arts and kickboxing matches.
Professional matches held in this state must meets the requirements for holding the match

ch. 548, F.S., and the rules adopted by the commission.

The commission’s jurisdiction over amateur matches is limited to the approval, disapproval,
suspension of approval, and revocation of approval of all amateur sanctioning organizations for
boxing and kickboxing matches held in the state.> Amateur sanctioning organizations are
business entities organized for sanctioning and supervising matches involving amateurs.? This
jurisdiction does not extend to amateur sanctioning organizations for mixed martial arts.

According to the department, the commission’s primary duty is to ensure all matches comply
with the laws and rules and the matches are competitive and physically safe for the participants.
For the most recent period for which data is available, the commission licensed 1,224
professionals in FY 2011-12 and processed 51 live event permits.® According to the department,
it had 1,056 licensed professional and processed 39 live permits for FY 2012-2013.

In addition to its daily processing of applications for licensure and the approval or denial of live
event permits, the commission coordinates live event schedules and evaluates proposed fight
cards. It also evaluates the assignment of officials (referees, judges, physicians) and event staff
(event coordinator, chief inspector, inspectors, and timekeeper).

A department representative or commission representative is assigned to attend each official
weigh-in and live event. This person attends the official weigh-in during which the application is
processed, license fees are collected, the results of participant medical examinations are verified,
pre-fight physicals are conducted by physicians, the promoter/participant contracts are collected,
participants’ weights are recorded, officials’ (referee, judges, and physicians) pay from the
promoter are collected, and the required accidental death and health insurance for each of the
participants is verified. The department or commission representative is also accompanied to the
event by the department’s OPS event staff, i.e., the event coordinator, timekeeper, and inspector.
The OPS event staff and the representative from the department or commission also inspect the
ring for safety standards, verify that emergency medical personnel and an ambulance are on-site,
assign inspectors to each of the fighters, conduct match timekeeping, verify assigned officials are
present, distribute officials’ pay following the event, and conduct participant drug tests, if
necessary.

! Section 548.006(3), F.S.

2 Section 548.002(2), F.S.

3 See Annual Report, Fiscal Year 2011-2012, Florida State Boxing Commission, Department of Business and Professional
Regulation. A copy is available at: http://www.myfloridalicense.com/dbpr/os/documents/SBCAR2012v6.pdf (Last visited
March 8, 2014).
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Definitions

Section 548.002(3), F.S., defines the term “boxing” to mean “to compete with the fists.”
Section 548.002(5), F.S., defines the term “concessionaire” to mean:

any person or business entity not licensed as a promoter which receives revenues
or other compensation from the sale of tickets or from the sale of souvenirs,
programs, broadcast rights, or any other concessions in conjunction with the
promotion of a match.

Section 548.002(6), F.S., defines the term “contest” to mean “a boxing, kickboxing, or mixed
martial arts engagement in which persons participating strive earnestly to win using, but not
necessarily being limited to, strikes and blows to the head.”

Section 548.002(9),F.S., defines the term “exhibition” to mean:

a boxing, kickboxing, or mixed martial arts engagement in which persons
participating show or display their skill without necessarily striving to win using,
but not necessarily being limited to, strikes and blows to the head.

Section 548.002(12), F.S., defines the term “kickboxing” to mean to “compete with the fists,
feet, legs, or any combination thereof, and includes “punchkick” and other similar competitions.”

Section 548.002(16), F.S., defines the term “mixed martial arts” to mean:

unarmed combat involving the use, subject to any applicable limitations
set forth in this chapter, of a combination of techniques from different
disciplines of the martial arts, including, but not limited to, grappling,
kicking, and striking.

Section 548.006(17), F.S., defines a “participant” to mean “a professional competing in a boxing,
kickboxing, or mixed martial arts match.”

Section 548.006(19), F.S., defines the term “professional” to
a person who has received or competed for any purse or other article of a value
greater than $50, either for the expenses of training or for participating in any
match.

Section 548.002(20), F.S., defines the term “promoter” to mean:
any person, and includes any officer, director, employee, or stockholder of

a corporate promoter, who produces, arranges, or stages any match
involving a professional.
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Section 548.002(21), F.S., defines the term “purse” to mean:

the financial guarantee or other remuneration for which a professional is
participating in a match and includes the professional’s share of any payment
received for radio broadcasting, television, and motion picture rights.

Executive Director

Section 548.004(1), F.S., requires the department, with the approval of the commission, to
employ an executive director. The duties and responsibilities of the executive director include:
e Keeping a record of all proceedings of the commission;
e Preserving all books, papers, and documents pertaining to the business of the
commission;
e Preparing any notices and papers required;
e Appointing judges, referees, and other officials as delegated by the commission and
pursuant to ch. 548, F.S., and the rules of the commission; and
e Performing any other duties as the department or commission directs.

Recording of Commission Proceedings

Section 548.004(2), F.S., requires the commission to electronically record all of its scheduled
proceedings. Section 455.203(7), F.S., also requires the department to electronically record all of
its proceedings.

Licenses

Several professions are licensed by the commission. A license is required to be the promoter of a
match.* Before acting in any capacity in a match, a license is required to be a participant,
manager, trainer, second, timekeeper, referee, judge, announcer, physician, matchmaker,
concessionaire, or booking agent or representative of a booking agent.® Prior to working as the
ringside physician, a physician must be licensed under ch. 458, F.S., or ch. 459, F.S., must
maintain an unencumbered license in good standing, and must demonstrate satisfactory medical
training or experience in boxing, or a combination of both, to the executive director. The
commission also licenses the concessionaires.®

Exceptions

The commission’s jurisdiction does not extend to:

e A match conducted or sponsored by a bona fide non-profit school or education program
whose primary purpose is instruction in martial arts, boxing, or kickboxing if the match is
held in conjunction with the instruction, and is limited to amateur participants who are
students of the school or instructional program;

4 See s. 548.012(1), F.S.
5 Section 548.017, F.S.
6 See 548.015, F.S.
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e A match conducted or sponsored by any company or detachment of the Florida National
Guard, if the match is limited to participants who are members of the Florida National
Guard; or

e A match conducted or sponsored by the Fraternal Order of Police, if the match is limited
to amateur participants and is held in conjunction with a charitable event.’

Revocation and Suspension of a License

Section 548.046(3)(c), F.S., provides that the failure or refusal to provide a urine sample,
immediately upon request, results in the revocation of the participant’s license.

Withholding of Purses

Section 548.054, F.S., provides the procedure for the withholding of prize purses. A member of
the commission, a commission representative, or the referee may order a promoter to surrender
any purse or other funds payable to a participant, or to withhold the share of any manager, if it
appears that:
e The participant is not competing honestly, or is intentionally not competing to the best of
his or her ability and skill in a match represented to be a contest; or

e The participant, his or her manager, or any of the participant’s seconds has violated
ch. 548, F.S.®

In the event a purse is withheld, the purse must be delivered to the commission by the promoter.®
Within ten days after the match, the person from whom the purse was withheld may apply, in
writing, to the commission for a hearing.® Upon receipt of the application, the commission must
set the date for a hearing. Within ten days after the hearing or after ten days following the match,
if no application for a hearing is filed, the commission is required to meet and determine the
disposition of the withheld purse.!! If the commission finds the charges sufficient, it may decide
that all or a part of the funds be forfeited.'? Conversely, if the commission does not find the
charges sufficient, it must distribute the withheld funds immediately.

Reporting and Tax Requirement

Within seventy-two hours after a match, the promoter of that match must file a written report
with the commission.** The report must include information about the number of tickets sold, the
amount of gross receipts, and any other facts that the commission requires.*® Chapter 548, F.S.,
does not require the promoter to retain a copy of the written report.

The term “gross receipts” includes:

" See s. 548.007, F.S.

8 Section 548.054(1), F.S.
9 Section 548.054(2), F.S.
10 4.

1.

2.

18 .

14 Section 548.06(1), F.S.
15 4.
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e The gross price charged for the sale or lease of broadcasting, television, and motion picture
rights without any deductions for commissions, brokerage fees, distribution fees, advertising
or other expenses or charges;

e The portion of the receipts from the sale of souvenirs, programs, and other concessions
received by the promoter;

e The face value of all tickets sold and complimentary tickets issued, provided, or given; and

e The face value of any seat or seating issued, provided, or given in exchange for advertising
sponsorships, or anything of value to the promotion of an event.16

According to the department, the current definition of “gross receipts” has led to some confusion
in the industry because licensees are not sure whether to include state and federal taxes within
the face value of a ticket.

Promoters include persons who have rights to telecast a match or matches held in this state under
the supervision of the Florida State Boxing Commission. Such persons must be licensed as a
promoter, and must, within 72 hours after the sale, transfer, or extension of such rights in whole
or in part, file with the commission a written report that includes the number of tickets sold, the
amount of gross receipts, and any other facts the commission may require.’

Concessionaire must also file with the commission, within 72 hours after the match, a written
report that includes the number of tickets sold, the amount of gross receipts, and any other facts
the commission may require.*®

Any written report that must be filed with the commission and postmarked within 72 hours after
the conclusion of the match with an additional 5 days allowed for mailing.'® According to the
department, the report is required to enable the commission to verify the accuracy of the post-
event tax payment for both tickets sold and broadcasting/television rights.

Section 548.015, F.S., requires that a concessionaire must file a surety bond, cash deposit, or
other security in an amount determined by the commission. The security is required before
licensure, license renewal, or before a match.

These written reports must be accompanied with a tax payment in the amount of 5 percent of the
total gross receipts exclusive of any federal taxes. The tax payment for the sale or lease of
broadcasting, television, and motion picture rights cannot exceed $40,000 for any single event.?°

Commission Hearings

Section 548.073, F.S., provides any member of the commission may conduct a hearing.
Notwithstanding, the provisions of ch. 120, F.S., the Administrative Procedures Act, before any
adjudication is rendered, a majority of the commission must examine the record and approve the
adjudication and order.

16 Section 548.06(1), F.S.
17 Section 548.06(2), F.S.
18 Section 548.06(3), F.S.
19 Section 548.06(4), F.S.
20 Section 548.06(5), F.S.
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Emergency Suspensions

Section 120.60(6), F.S., permits agencies to order the emergency suspension, restriction, or
limitation of a license upon a finding of immediate serious danger to the public health, safety, or
welfare. The agency may take such action by any procedure that is fair under the circumstances
if:

(@) The procedure provides at least the same procedural protection as is given by
other statutes, the State Constitution, or the United States Constitution;

(b) The agency takes only that action necessary to protect the public interest
under the emergency procedure; and

(c) The agency states in writing at the time of, or prior to, its action the specific
facts and reasons for finding an immediate danger to the public health, safety, or
welfare and its reasons for concluding that the procedure used is fair under the
circumstances. The agency’s findings of immediate danger, necessity, and
procedural fairness are judicially reviewable. Summary suspension, restriction, or
limitation may be ordered, but a suspension or revocation proceeding pursuant to
ss. 120.569 and 120.57 shall also be promptly instituted and acted upon.

Effect of Proposed Changes:
Section 1 — Definitions

The bill amends s. 548.002, F.S., to revise current definitions and to define new terms.

Specifically, the bill:

e Amends the definition of the term “boxing” in s. 548.002(3), F.S., to mean the unarmed
combat sport of fighting by striking with fists;

e Deletes the definition for the term “concessionaire” in s. 548.002(5), F.S.;

e Amends the definition of the terms “contest” and “exhibition” in ss. 548.002(5) and (8), F.S.,
to include the participants’ use other full-contact maneuvers;

e Createss. 548.002(11), F.S., to define the term “face value” to mean the dollar value which is
equal to what the customer is required to pay, or would be required to pay, if itis a
complimentary ticket. Taxes are not included in the face value if the ticket specifies the
amount of admission charges attributable to state or federal taxes;

e Creates s. 548.002(13), F.S., to define the term “full contact” to mean the use of strikes and
blows during a match in which the strikes and blows are intended to break the plane of the
participant’s body, are delivered to the head, face, neck, or body of the receiving participant’s
body, or cause the receiving participant to move in response to the strikes and blows;

e Deletes the definition for the term “foreign copromoter” in s. 548.002(10), F.S.;

e Amends the definition of the term “judge” in s. 548.002(11), F.S., to provide that the judge is
licensed by the commission and scores a match using a designated scoring system;

e Amends the definition of the term “kickboxing” in s. 548.002(12), F.S., to include the act,
activity, or sport of fighting with the use of fists, hands, feet, legs or any combination thereof
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in a roped ring. It provides that the term does not include any form of ground fighting
techniques;?

e Amends s. 548.002(16), F.S., to define the term “mixed martial arts” to mean the act,
activity, or sport of unarmed combat involving the use of a combination of techniques,
including, but not limited to, wrestling, grappling, kicking, and striking, and other techniques
from different disciplines of the martial arts. The term may include, but is not limited to,
boxing, kickboxing, Muay Thai,?? jujitsu, and wrestling in a roped square ring or a fenced —in
area;

e Amends the definition of the term “physician” in s. 548.002(18), F.S., to mean a person
licensed to practice medicine under ch. 458, F.S, or ch. 459, F.S., whose license is
unencumbered and in good standing;

e Amends the definition of the term “promoter” in s. 548.002(20), F.S., to include “any entity”
in addition to “any person” in current law. It also amends the definition to include the trustee
or partner of a corporate partner or any promoter partnership. Current law does not reference
promoter partnerships;

e Amends the definition of the term “purse” in s. 548.002(21), F.S., to include the
professional’s share of any payment from pay-per-view or closed circuit. Current law is
limited to payment from radio broadcasts and television; and

e Amends the definition of the term “second” or cornerman” in s. 548.002(22), F.S., to mean a
person who assists a participant in preparing for a match and between rounds. Current law
limits the definition to a person who assists the match participant between rounds.

e Creates a definition for the term “unarmed combat” in s. 548.002(24), F.S., to mean a form of
competition in which a strike or blow is struck which may reasonable be expected to inflict
injury.

Section 2 - Executive Director

The bill amends s. 548.004(1), F.S., to require the executive director or his or her designee to
perform the duties or responsibilities set forth by the commission, including conducting the
functions of the commission office, appointing event and commission officials, approving
licenses, permits, and matches. It deletes the requirement that the executive director must keep a
record of all proceedings of the commission, preserve all books, papers, and documents
pertaining to the business of the commission, prepare any notices and papers required, appoint
judges, referees, and other duties as the commission or department deem necessary to fulfill the
duties of the position.

The bill also amends s. 548.004(1), F.S., to authorize the direct to issue subpoenas and
administer oaths to witnesses, permitholders, record custodians, and licenses.

In addition, the bill deletes the requirement in s. 548.004(2), F.S., that the commission require
electronic recording of all its scheduled proceedings. Under current law, s. 455.203(7), F.S.,
requires all proceedings conducted by the department be electronically recorded.

21 Ground fighting involves hand-to-hand combat with the combatants are on the ground. This type of combat generally
involving grappling. See http://en.wikipedia.org/wiki/Ground_fighting [Last visited March 8, 2014].

22 Muay Thai is a combat sport from the muay martial arts of Thailand. See http://www.wmcmuaythai.org/about (Last visited
March 18, 2013).
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Section 3 - Jurisdiction of the Commission

The bill amends s. 548.006(3), F.S., to include, within the commission’s authority, the approval
and suspension or revocation of approval of amateur sanctioning organizations for mixed martial
arts matches.

Section 4 - Exceptions

The bill amends s. 548.007(1), F.S., to exempt from regulation under ch. 548, F.S., matches that
do not allow full contact if the match is limited to amateurs. The bill deletes the exemption in
this subsection for matches conducted or sponsored by a bona fide non-profit school or education
program whose primary purpose is instruction in martial arts, boxing, or kickboxing if the match
is held in conjunction with the instruction, and is limited to amateur participants who are students
of the school or instructional program.

The bill also provides the following additional exemptions from ch. 548, F.S.:

e Amateur matches conducted by public K-12 schools, as defined in s. 1000.04, F.S.;%

e Amateur matches conducted by the Florida National Guard and U.S. Armed Forces involving
its amateur members;

e Matches conducted by the International Olympic Committee, the Special Olympics, or the
Junior Olympics; and

Each of these exemptions requires that the matches must be limited to amateurs who are
members of the exempted organization.

The bill also exempts professional or amateur martial arts activity, which it defines as one of the
traditional forms of self-defense or unarmed combat involving the use of physical skill and
coordination including karate, aikido, judo, and kung fu. The term does not include mixed
martial arts.

Section 5. Foreign Promoter License Requirement

The bill repeals s. 548.013, F.S., which provides the license requirement for foreign copromoters.
The also deletes the definition for the term “foreign copromoter” in s. 548.002(10), F.S.

Section 6. Promoter and Foreign Copromoter Bond Requirements

The bill amends s. 548.014, F.S., to delete references to the term “foreign copromoters.”

23 Section 1000.04(1), F.S., defines “public K-12 schools” to “include charter schools and consist of kindergarten classes;
elementary, middle, and high school grades and special classes; virtual instruction programs; workforce education; career
centers; adult, part-time, and evening schools, courses, or classes, as authorized by law to be operated under the control of
district school boards; and lab schools operated under the control of state universities.”
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Section 7. Concessionaires — Security

The bill repeals s. 548.015, F.S., which authorizes the commission to require that concessionaires
file a surety bond as a condition for a license.

Section 8. Persons Required to be Licensed

The bill amends s. 548.017, F.S., to delete the requirement that concessionaires must be licensed
by the commission.

Section 9. - Immediate Suspension

The bill amends s. 548.046(3)(c), F.S., to provide that a participant’s failure or refusal to provide
a urine sample is considered an immediate, serious danger to the health, safety, and welfare of
the person’s opponent and is grounds for immediate license suspension pursuant to s. 120.60(6),
F.S. It authorizes the commission to suspend the participant’s license and to subject the
participant to additional disciplinary action.

The bill also amends s. 548.046(3)(c), F.S., to delete the provisions in this paragraph that provide
that the loser of the match who subsequently does not provide a urine sample forfeits his or her
share of the purse. The bill provides that the decision shall be changed to a no decision result,
which under current law in this paragraph requires the distribution of the purse as though the
participant who violated this subsection had lost the match.

The bill creates s. 548.046(3)(d), F.S., to provide that, if a participant tests positive for any
substance prohibited by commission rule,?* the participant shall be considered an immediate,
serious danger to the health, safety, and welfare of the public and his or her opponent. The
participants shall be immediate suspended under s. 120.60(6), F.S., and subject to additional
disciplinary action.

Section 10. Payment of Advances by Promoter Regulated

The bill amends s. 548.052, F.S., to delete references to the term “foreign copromoter.”

The bill also amends this section to permit the commission or the executive director, or his or her
designee, to give prior written consent to a promoter to pay, lend, or give a participant an
advance against her or his purse before a contest.

Section 11 - Withholding of Purses

The bill amends s. 548.054(2), F.S., to provide the commission must hold a hearing pursuant to
s. 120.569, F.S., and s. 120.57, F.S., for hearings related to the withholding of purses. The
hearing procedures in s. 120.569, F.S., relate to proceedings in which the substantial interests of
a party are determined by an agency. The hearing procedures in s. 120.57, F.S., relate to
proceedings that involve disputed material issues of fact before the Division of Administrative
Hearings.

2 See rule 61K1-1.0043, F.A.C.
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Also, the bill deletes the requirement that the commission must fix a date for the hearing and
meet to determine the disposition of the withheld purse within 10 days after the hearing.

Section 12 - Promoter Payments to the State and Recordkeeping Requirement

The bill amends s. 548.06(1)(a), F.S., to provide that promoters must report and pay the 5 percent
tax on gross receipts within 72 hours after a match except as provided in s. 548.06(4), F.S. The
bill also amends s. 548.06, F.S., to use the term “gross receipts” instead of “total gross receipts.”

The bill deletes the requirement in s. 548.06(1)(b), F.S., that the promoter report and pay the 5
percent tax on gross receipts based on the portion of the receipts from the sale of souvenirs,
programs, and other concessions received by the promoter.

The bill amends s. 548.06(1)(b), F.S., to provide that the gross receipts complimentary tickets
above 5 percent of the seats in the house designated for use in the event and not authorized by
the commission pursuant to subsection (2).

The bill creates s. 548.06(2), F.S., to provide for the authorization of complimentary tickets by
the commission. It permits promoters to issue, provide, or give, complimentary tickets for up to 5
percent of the seats in the house designated for use in the event, equally distributed between or
among the price categories for which they were issued, without the commission’s written
authorization. Promoters do not have to include the face value of these complimentary tickets
when calculating the gross receipts tax in s. 548.06(4), F.S. The bill permits a promoter to also
not include the face value of complimentary tickets for more than 5 percent of the seats in the
house when calculating the gross receipts tax if the promoter obtains written authorization from
the commission or the executive director, or his or her designee.

The bill creates s. 548.06(2)(a), F.S., to provide that the commission may not consider the
complimentary tickets that it authorizes as part of the gross receipts from admission fees.

The bill creates s. 548.06(2)(b), F.S., to permit a promoter to give complimentary tickets for
more than 5 percent of the seats in the house without written authorization. However, the
promoter must include the face value of such tickets when calculating the gross receipts tax.

The bill creates s. 548.06(2)(c), F.S., to provide the classes of persons that the commission may
authorize promoters to give complimentary tickets. Complimentary tickets provided to these
persons, if authorized by the commission, would not be included in the calculation of the gross
receipts tax:

e Reserve of active members of the United States Armed Forces and the National Guard;
e Military veterans; and
e Not for profit organizations.

The bill creates s. 548.06(2)(d), F.S., to provide the process for promoters to follow to obtain the
written authorization of the commission for giving complimentary tickets for more than 5
percent. Section 548.06(2)(d)1., F.S., requires the promoter to submit an application, on a form
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adopted by the commission, no later than 2 business days before the date of the professional
event. The bill requires that the application must include, at a minimum, the date, time, and
location of the event, the number of complimentary tickets being requested, the percentage of
total tickets issued for the seats in the house designated for use in the event being requested as
complimentary tickets, and which individuals or entities will receive the complimentary tickets.

Section 548.06(2)(d)2., F.S., requires that the promoter maintain the documentation that
evidences that the tickets were given to individuals or entities that fall into the categories listed in
s. 548.06(2)(c), F.S., and provides that the commission may audit these records, as provided in

s. 548.06(7), F.S.

Section 548.06(2)(e), F.S., requires that the commission, executive director, or his or her
designee, must deny or approve the application. The commission, executive director, or his or
her designee may set limitations on the approval and may approve all or a portion of the
requested percentage above 5 percent. The bill’s only criteria for the commission’s authorization
of complimentary tickets are the limitation that complimentary tickets may not exceed 5 percent
of the seats in the house and the requirement that the complimentary tickets are specified in

ss. 548.06(2))(a)-(c), F.S. The bill does not provide a clear delegation of authority, beyond the
requirements of ss. 548.06(2))(a)-(c), F.S., for setting limits on complimentary tickets or
determining which portion of the requested percentage above 5 percent it may authorize.

The bill requires that the commission, executive director, or his or her designee must provide the
decision in writing to the promoter at least one business day before the start of the event, with an
explanation for the denial or approval and an explanation for any limitation on the approval. The
bill provides that the promoter remains responsible for complying with other reporting and
taxation requirements as set forth in ch. 548, F.S.

The bill deletes the provision in s. 548.06(2), F.S., that classifies as promoters the persons who
have rights to telecast a match or matches held in this state, that requires that they must be
licensed as a promoter, and requires that they file with the commission a written report of the
number of tickets sold, the amount of gross receipts within 72 hours after the sale, transfer, or
extension of such rights in whole or in part.

The bill deletes the provision in s. 548.06(3), F.S., that requires concessionaires to file with the
commission, within 72 hours after the match, a written report that includes the number of tickets
sold, the amount of gross receipts, and any other facts the commission may require.

The bill amends s. 548.06(4), F.S., to include pay-per-view rights in place of motion picture
rights. It also limits the provision to matches occurring within the state. The bill provides that, if
a promoter remits the maximum tax amount of $40,000 for the sale or lease of broadcasting,
television, or pay-per-view rights of any single event pursuant to this subsection, the promoter is
only required to indicate that the amount of $40,000 has been remitted for such taxes on a form
provided by the commission. The bill provides that the promoter remains responsible for
complying with other reporting and taxation requirements related to other gross receipts as set
forth in this chapter.
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The bill creates s. 548.06(6), F.S., to require the promoter to keep a copy of specified records for
a period of one year, including records necessary to justify and support the reports submitted to
the commission, copies of independently prepared ticket manifests, and records to verify
compliance with the complimentary tickets requirements in s. 548.06(2), F.S. Itis not clear if
one year is sufficient for the commission to be able to conduct audits of the records. Current law
does not require promoters to retain records relating to the reporting of gross receipts under s.
548.06, F.S.

The bill creates s. 548.06(7), F.S., to provide that compliance with the reporting requirements in
s. 548.06, F.S., is subject to verification by department or commission audit. It provides the
commission has the right to audit a promoter’s books and records relating to the promoter’s
operations upon reasonable notice.

The bill creates s. 548.06(8), F.S., to direct the commission to adopt rules to establish a
procedure for auditing a promoter’s records, and for resolving any inconsistencies revealed in the
audit, and to impose late fees if taxes are owed.?

Section 13 - Emergency Suspension of License

The bill amends s. 548.07, F.S., to provide an emergency license suspension procedure. The bill
authorizes the commission, any commissioner, the executive director or his or her designee, or
any commission designee to issue an emergency suspension of a licensee’s license when the
licensee poses an immediate and serious danger to the health, safety, and welfare of the public, a
licensee, or a participant.

In addition, the bill requires the general counsel of the department to review the grounds for the
emergency suspension order and to file an administrative complaint against the licensee within
21 days after issuance of the suspension order. The bill deletes the current suspension procedure,
including the requirement that the commission must hold a hearing within 10 days after the date
on which the license or permit is suspended.

The disciplinary process would proceed under ch. 120, F.S., after the administrative complaint is
served on the licensee as provided in s. 455.275, F.S.%

Section 14 - Commission Hearings

The bill amends s. 548.073, F.S., to provide the hearing held under ch. 548, F.S., must be
pursuant to ch. 120, F.S. The bill deletes the provision that any member of the commission may

% Section 548.075(1), F.S., authorizes the commission to impose a fine of not more than $5,000 for any violation of ch. 548,
F.S., in lieu of or in addition to any other punishment provided for such violation.

26 Section 455.275, F.S., provides the procedure for service of a compliant on a licensee of the department. For administrative
complaints, s. 455.275(3), F.S., the department is required to serve the licensee by regular mail to the licensee’s last known
address of record, by certified mail to the last known address of record, and, if possible, by e-mail. If the department is unable
to serve the license by these methods, the department must call the last known telephone number of record and cause a short,
plain notice to the licensee to be posted on the front page of the department’s website and must also send notice via e-mail to
all newspapers of general circulation and all news departments of broadcast network affiliates in the county of the licensee’s
last known address of record.
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hold a hearing. It also deletes the requirement that, before any adjudication is rendered, a
majority of the members of the commission shall examine the record and approve the
adjudication and order.

Section 15 — Appropriation

The bill provides an appropriation of $111,000 in recurring funds from the General Revenue
Fund to the department for the implementation of this act during the 2014-2015 fiscal year.

Section 16 - Effective Date

The bill would take effect on July 1, 2014.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:
None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

D. Other Constitutional Issues:

Section 548.06(2)(e), F.S., authorizes the commission, executive director, or his or her
designee may set limitations on the approval and may approve all or a portion of the
requested percentage above 5 percent. The bill’s only criteria for the commission’s
authorization of complimentary tickets are the limitation that complimentary tickets may
not exceed 5 percent of the seats in the house and the requirement that the complimentary
tickets are specified in ss. 548.06(2))(a)-(c), F.S. The bill does not provide a clear
delegation of authority, beyond the requirements of ss. 548.06(2))(a)-(c), F.S., for the
sitting or limits on complimentary tickets or to determine which portion of the portion of
the requested percentage above 5 percent it may authorize. To the extent that this
paragraph authorizes the commission to set limitation on complimentary tickets or for the
denial or approval of complimentary tickets beyond the reasons specified in

ss. 548.06(2))(a)-(c), F.S., such authority may constitute an unconstitutional delegation of
legislative authority.

An invalid delegation of authority violates the principal of separation of powers in Art. I,
s. 3, Florida Constitution.?” When assigning to an agency a regulatory responsibility, the
legislature must provide the agency with adequate standards and guidelines when

27 Gallagher v. Motors Insurance Corp., 605 So.2d 62 (Fla. 1992).
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VI.

VII.

VIII.

delegating the duties.?® The executive branch must be limited and guided by an
appropriately detailed legislative statement of the standards and policies to be followed.?
The bill may constitute and unconstitutional delegation of authority because it fails to
provide the commission with any standards by which to judge the appropriateness of
those minimum standards.

Fiscal Impact Statement:
A. Tax/Fee Issues:

None.
B. Private Sector Impact:

The bill deletes the licensure requirement for concessionaires. The current license fee for
concessionaires is $100. Concessionaires would also not be required to report and pay
taxes on gross receipts.

The bill repeals the license requirement for persons who have the right to telecast
matches.

C. Government Sector Impact:

The department collects $600 annually from the licensure of concessionaires. The
department estimates a reduction of approximately $40,000 in post-event taxes for
complimentary tickets and $60,000 in post-event taxes from concessions.

The bill provides a $111,000 appropriation from the General Revenue Fund.
Technical Deficiencies
None.
Related Issues:
None.
Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 548.002, 548.004,
548.006, 548.007, 548.013, 548.014, 548.015, 548.017, 548.046, 548.052, 548.054, 548.06,
548.07, and 548.073.

28 Askew v. Cross Key Waterways, 372 So.2d. 913 (Fla. 1978); Florida East Coast Industries, Inc. v. Dept. of Community
Affairs, 677 So.2d 357 (Fla. 1st DCA 1996.
2 Florida Home Builders Association v. Division of Labor, 367 So. 219 (Fla. 1979).
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IX. Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Regulated Industries on March 13, 2014:
The committee substitute (CS) differs from SB 810 as follows:

The CS does not amend the definition of the term “boxing” in s. 548.002(3), F.S., to
mean the act, activity, or sport of fighting by striking with fists covered with approved
padded gloves in a roped square ring, subject to ch. 548, F.S., and the rules adopted
pursuant to this chapter. Instead, it amends the term to mean the unarmed combat sport of
fighting by striking with fists.

The CS creates a definition for the term “unarmed combat” in s. 548.002(24), F.S., to
mean a form of competition in which a strike or blow is struck which may reasonable be
expected to inflict injury.

The CS amends s. 548.004(1), F.S., to reference “other duties as the commission or
department deem necessary to fulfill the duties of the position” instead of “other duties as
the commission or department deem necessary.” The bill also amends s. 548.004(1), F.S.,
to include permitholders and record custodians among the listing of persons to whom the
executive director is authorized to issue subpoenas and administer oaths.

The CS amends the exemption in s. 548.007(2), F.S., to include the exemption for
amateur matches that are limited to members of the United States Armed Forces in this
subsection. It deletes the exemption for the United States Armed Forces in subsection (5)
of the bill. It amends s. 548.007(4), F.S., to reference amateur matches conducted by
public K-12 schools, as defined in s. 1000.04, F.S., instead of referencing public post-
secondary education institutions or public secondary schools.

The CS repeals s. 548.013, F.S., which provides the license requirement for foreign
copromoters.

The CS amends s. 548.014, F.S., to delete references to the term “foreign copromoters.”

The CS amends s. 548.046(3)(c), F.S., to provide a participant’s failure or refusal to
provide a urine sample is grounds for immediate license suspension pursuant to s.
120.60(6), F.S., instead of revocation.

The CS does not amend s. 548.046(3)(¢c), F.S., to provide that participant’s failure or
refusal to provide a urine sample results in the immediate revocation of the participant’s
license. Instead, it amends this paragraph to provide that the failure to provide the urine
sample is considered an immediate, serious danger to the health, safety, and welfare of
the person’s opponent and is grounds for immediate license suspension pursuant to

s. 120.60(6), F.S. The CS deletes the provisions in this paragraph that provide that the
loser of the match who subsequently does not provide a urine sample forfeits his or her
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share of the purse. Instead, the CS provides that the decision shall be changed to a no
decision result, which under current law requires the distribution of the purse as the
though the participant who violated this subsection had lost the match.

The CS amends s. 548.046(3)(d), F.S., to provide that, if a participant tests positive for
any substance prohibited by commission rule, the participant shall be considered an
immediate, serious danger to the health, safety, and welfare of the public and his or her
opponent.

The CS amends s. 548.052, F.S., to delete references to the term “foreign copromoter.” It
also amends this section to permit the commission or the executive director, or his or her
designee, to give prior written consent to a promoter to pay, lend, or give a participant an
advance against her or his purse before a contest.

The CS does not amend s. 548.06(1)(b), F.S., to prohibit the promoter from issuing
complimentary tickets for more than 5 percent of the seats in the house, equally
distributed between or among the price categories for which they were issued, without the
commission’s written authorization. Instead, it provides this requirement in s. 548.06(2),
F.S. The bill permits a promoter to also not include the face value of complimentary
tickets for more than 5 percent of the seats in the house when calculating the gross
receipts tax if the promoter obtains written authorization from the commission or the
executive director, or his or her designee.

The CS amends s. 548.06(1)(b), F.S., to include in the gross receipts the complimentary
tickets above 5 percent of the seats in the house designated for use in the event and not
authorized by the commission pursuant to subsection (2). It deletes the language that
provides that prohibited the commission from considering complimentary tickets that it
authorizes as part of the total gross receipts from admission.

The CS amends s. 548.06(2), F.S., to permit a promoter to not include the face value of
complimentary tickets for more than 5 percent of the seats in the house when calculating
the gross receipts tax if the promoter obtains written authorization from the commission
or the executive director, or his or her designee.

The CS creates s. 548.06(2)(a), F.S., to prohibit the commission from consider the
complimentary tickets that it authorizes as part of the gross receipts from admission fees.

The CS creates s. 548.06(2)(b), F.S., to permit a promoter to give complimentary tickets
for more than 5 percent of the seats in the house without written authorization if the
promoter includes the face value of such tickets when calculating the gross receipts tax.

The CS creates s. 548.06(2)(c), F.S., to provide the classes of persons for who the
commission may authorize promoters to give additional complimentary tickets.

The CS creates s. 548.06(2)(d), F.S., to provide the process for promoters to follow to
obtain the written authorization of the commission for giving complimentary tickets for
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more than 5 percent of the house, including the application, the maintenance of records,
and the auditing of such records.

The CS creates s. 548.06(2)(e), F.S., to require that the commission, executive director,
or his or her designee, must deny or approve the application for complimentary tickets. It
also provides that the commission, executive director, or his or her designee may set
limitations on the approval and may approve all or a portion of the requested percentage
above 5 percent.

The CS amends s. 548.06(4), F.S., to provide that, if a promoter remits the maximum tax
amount of $40,000 for the sale or lease of broadcasting, television, or pay-per-view rights
of any single event pursuant to this subsection, the promoter is only required to indicate
that the amount of $40,000 has been remitted for such taxes on a form provided by the
commission. The CS also provides that the promoter remains responsible for complying
with other reporting and taxation requirements related to other gross receipts as set forth
in this chapter.

The CS amends s. 548.06(6), F.S., to require the promoter to keep records to verify
compliance with the complimentary tickets requirements in s. 548.06(2), F.S.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
03/17/2014

The Committee on Regulated Industries (Galvano) recommended the

following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Section 548.002, Florida Statutes, is amended to
read:

548.002 Definitions.—As used in this chapter, the term:

(1) “Amateur” means a person who has never received nor
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competed for any purse or other article of value, either for the

expenses of training or for participating in a match, other than
a prize of $50 or less in value er—Ztess.

(2) “Amateur sanctioning organization” means a any business
entity organized for sanctioning and supervising matches
involving amateurs.

t sport of fighting by

(3) “Boxing” means the unarmed comb
K

a
striking with fists fe—compete—withthefists.
s

(4) “Commission” mean

(5)+6)r “Contest” means a boxing, kic

k
martial arts engagement in which persons p

earpestly Lo win using;—buEthnotneceessarity beingItrmrted—+oy
a

strikes and blows to the head or other full-contact maneuvers.

(6)+H- “Department” means the Department of Business and
Professional Regulation.
(7) 48 “Event” means one or more matches comprising a show.

(8)+49) “Exhibition” means a boxing, kickboxing, or mixed

martial arts engagement in which persons participating show or
display their skill without necessarily striving to win using+
but—rneotneecessarity being timited—+to+ strikes and blows to the

head or other full-contact maneuvers.

(9) “Face value” means the dollar value of a ticket equal

to the dollar amount that a customer is required to pay or, for

complimentary tickets, would have been required to pay to
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purchase a ticket with equivalent seating priority in order to

view the event. If the ticket specifies the amount of admission

charges attributable to state or federal taxes, such taxes are

not included in the face value.

(10) “Full contact” means the use of strikes and blows

during a match which:

(a) Are intended to break the plane of the receiving

participant or amateur’s body;

(b) Are delivered to the head, face, neck, or body of the

receiving participant or amateur; and

(c) Cause the receiving participant or amateur to move in

response to the strike or blow.
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(11) “Judge” means a person licensed by the commission who

evaluates and scores a match using a designated scoring system
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(12) “Kickboxing” means the unarmed combat sport of

fighting by striking fe—ecempete with the fists, hands, feet,
K

legs, or any combination thereof—andinctudes Vpunchkiek” and
gsy, Y 7 P

esther —similarecompetitions. The term does not include any form

of ground fighting techniques.

(13) “Manager” means a any person who, directly or
indirectly, controls or administers the boxing, kickboxing, or
mixed martial arts affairs of a amy participant.

(14) “Match” means a amy contest or exhibition.

(15) “Matchmaker” means a person who brings together
professionals or arranges matches for professionals.

(16) “Mixed martial arts” means the unarmed combat sport
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involving the use;——subiecet—toanvy applicabtetimitations——sek

forth—an—this—ehaptery of a combination of techniques,

including, but not limited to, grappling, kicking, striking, and

using techniques from different disciplines of the martial arts,

including, but not limited to, boxing, kickboxing, Muay Thai,

jujitsu, and wrestling grappting—kicking—and striking.

(17) “Participant” means a professional competing in a
boxing, kickboxing, or mixed martial arts match.

(18) “Physician” means a person who is approved by the

commission, who is an—dnmdividuat licensed to practice medicine

under chapter 458 or chapter 459, and whose license is

unencumbered and in good standing te—practice mediecine and
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(19) “Professional” means a person who has received or
competed for a amy purse or other article of a value greater
than $50, either for the expenses of training or for
participating in a aay match.

(20) “Promoter” means a any person or entity, including an

anrd—inretudes—any officer, director, trustee, partner emplteyee,

or owner steckhelder of a corporate promoter or promoter

partnership, who produces, arranges, or stages a amy match

involving a professional.

(21) “Purse” means the financial guarantee or other
remuneration for which a professional is participating in a
match and includes the professional’s share of any payment
received for radio broadcasting andy television, including pay-

per-view or closed circult ardmeotion—piecture—rights.

(22) “Second” or “cornerman” means a person who assists a

the—mateh participant in preparing for a match and between
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rounds, and who maintains the corner of a #he participant during
a &he match.

(23) “Secretary” means the Secretary of Business and
Professional Regulation.

(24) “Unarmed combat” means a form of competition in which

a strike or blow is struck which may reasonably be expected to

inflict injury.

Section 2. Section 548.004, Florida Statutes, is amended to
read:

548.004 Executive director; duties, compensation,
administrative support.—

(1) The department shall employ an executive director with
the approval of the commission. The executive director shall
serve at the pleasure of the secretary. The executive director

or his or her designee shall perform the duties specified by the

commission, including conducting the functions of the commission

office; appointing event and commission officials; approving

licenses, permits, and matches; and performing any keep—a—record
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commisSsion;—and—Shaltl—perferm—sueh other duties as the

department or commission deems necessary to fulfill the duties

of the position direets. The executive director may issue

subpoenas and administer oaths to witnesses, permitholders,

record custodians, and licensees.
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HH——seheduted proceedings—of +the commission~

(2)43> The department shall provide assistance in budget
development and budget submission for state funding requests.
The department shall submit an annual balanced legislative
budget for the commission which is based upon anticipated
revenue. The department shall provide technical assistance and
administrative support, if requested or determined necessary
needed, to the commission and its executive director on issues
relating to personnel, contracting, property management, or
other issues identified as important to performing the duties of
this chapter and to protecting the interests of the state.

Section 3. Section 548.006, Florida Statutes, is amended to
read:

548.006 Power of commission to control professional and
amateur boxing, kickboxing, and mixed martial arts matches
pagitistic—contests—and—exhibitions; certification of

competitiveness of professional mixed martial arts and

kickboxing matches.—
(1) The commission has exclusive jurisdiction over every

boxing, kickboxing, and mixed martial arts match held within the

state which involves a professional.

(2) As to professional mixed martial arts and kickboxing,
until a central repository of match records for each exists and
is approved by the commission, the matchmaker shall certify as
to the competitiveness of each match.

(3) The commission has exclusive Jjurisdiction over
approval, disapproval, suspension of approval, and revocation of
approval of all amateur sanctioning organizations for amateur

boxing, ana kickboxing, and mixed martial arts matches held in
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(4) Professional and amateur matches shall be held in

this state.

accordance with this chapter and the rules adopted by the
commission.
Section 548.007, is amended to

Section 4. Florida Statutes,

read:

following:

(1) A match that does not allow full contact eendueted—or
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(2) A match conducted or sponsored by a amy company or

detachment of the Florida National Guard or the United States

Armed Forces, if the match is limited to amateurs participants

who are members of a he company or detachment of the Florida

National Guard or United States Armed Forces.s+—eF

(3) A match conducted or sponsored by the Fraternal Order
of Police, if the match is limited to amateurs amateur
partieipants and is held in conjunction with a charitable event.

(4) A match conducted by or between public postsecondary

educational institutions or public K-12 schools, as defined in

s. 1000.04,

if the match is limited to amateurs who are members

of a school-sponsored club or team.

(5) A match conducted by the International Olympic
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Committee, the International Paralympic Committee, the Special

Olympics, or the Junior Olympics, i1f the match is limited to

amateurs who are competing in or attempting to qualify for the

Olympics, Paralympics, Special Olympics, or Junior Olympics.

(6) A professional or amateur martial arts activity. As

used in this subsection, the term “martial arts” means one of

the traditional forms of self-defense or unarmed combat

involving the use of physical skill and coordination, including,

but not limited to, karate, aikido, judo, and kung fu. The term

does not include mixed martial arts.

Section 5. Section 548.013, Florida Statutes, is repealed.
Section 6. Subsections (1) and (2) of section 548.014,

Florida Statutes, are amended to read:

548.014 Promoters and—fereign—eopromoters; bonds or other

security.—

(1) (a) Before any license is issued or renewed to a

8

promoter er—fereigrn——ecop

T

A\

]

roter and before any permit is issued

B

ul

to a promoter er—fereignecopromoter, she or he must file a
surety bond with the commission in such reasonable amount, but
not less than $15,000, as the commission determines.

(b) All bonds must be upon forms approved and supplied by
the commission.

(c) The sufficiency of any surety is subject to approval of
the commission.

(d) The surety bond must be conditioned upon the faithful

performance by the promoter er—foreign ecopromeoter of her or his

obligations under this chapter and upon the fulfillment of her
or his contracts with any other licensees under this chapter.

However, the aggregate annual liability of the surety for all
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obligations and fees may not exceed the amount of the bond.

(2) In lieu of a surety bond, the promoter er—Ffeoreign
copreometer may deposit with the commission cash or a certified
check, in an equivalent amount and subject to the same
conditions as the bond. Such security may not be returned to the
promoter until 1 year after the date on which it was deposited
with the commission unless a surety bond is substituted for it.
If no claim against the deposit is outstanding, it shall be
returned to the depositor 1 year after the date it was
deposited.

Section 7. Section 548.015, Florida Statutes, is repealed.

Section 8. Subsection (1) of section 548.017, Florida
Statutes, is amended to read:

548.017 Participants, managers, and other persons required
to have licenses.—

(1) A participant, manager, trainer, second, timekeeper,

referee, judge, announcer, physician, matchmaker,

n
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ra+¥rer Or promoter must beokingagent—eor representative

rg—agent—shatd be licensed before directly or
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indirectly acting in such capacity in connection with any match

involving a participant. A physician approved by the commission

must be licensed pursuant to chapter 458 or chapter 459, must
maintain an unencumbered license in good standing, and must
demonstrate satisfactory medical training or experience in
boxing, or a combination of both, to the executive director
before prier—+te working as the ringside physician.

Section 9. Paragraph (c) of subsection (3) of section
548.046, Florida Statutes, is amended, and paragraph (d) is

added to that subsection, to read:
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548.046 Physician’s attendance at match; examinations;
cancellation of match.—

(3)

(c) A participant who fails or refuses Failure—eor

Hh

tren
o T IT

T

<

to provide a urine sample immediately upon request shall be

considered an immediate, serious danger to the health, safety,
and welfare of the public and his or her opponent. If a
participant fails or refuses to provide a urine sample, his or

her license shall be immediately suspended pursuant to
s.120.60(6),

and such failure or refusal is grounds for

additional disciplinary action resuwtt—inthe revocation of +the

BartEarsdemantl o 4 AAra 3 3 2
porcrrCTrpaitc o Tttt st.
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ProvOGC—a—CorriC—Sattp T Sttt rtOorrTcTrtc 1tro O ST SiiarS— Ot

purse—to—the—ecommission. A Any participant who is adjudged the

winner of a match and who subsequently refuses to or is unable

to provide a urine sample forfeits shalt—Fferfeit the win and

neraer 1in o
O— oS C—=t——tt

ah 11 At 211 Ao 4+
o o T—OoOC—arrrTOwCto——T

Y
The decision shall be changed to a no-decision result and shadtt
N £

be entered into the official record as—the—resutt—o
The purse shall be redistributed as though the participant

f
to be in violation of this subsection had lost the match.
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(d) If a participant tests positive for a prohibited

substance as specified by commission rule, the participant shall

be considered an immediate, serious danger to the health,
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safety, and welfare of the public and his or her opponent. The

participant’s license shall be immediately suspended pursuant to

s. 120.60(6), and subject to additional disciplinary action.

Section 10. Section 548.052, Florida Statutes, 1s amended

to read:

548.052 Payment of advances by promoter er—Ffeoreign

copromoter regulated.—A promoter er—foreignecopromeoter may not
pay, lend, or give a participant an advance against her or his
purse before a contest, except with the prior written permission

of the commission or the executive director, or his or her

designee a—eemmissiener; and, if permitted, such advance may be
made only for expenses for transportation and maintenance in
preparation for a contest.

Section 11. Subsection (2) of section 548.054, Florida
Statutes, is amended to read:

548.054 Withholding of purses; hearing; disposition of
withheld purse forfeiture.—

(2) Any purse so withheld shall be delivered by the
promoter to the commission upon demand. Within 10 days after the
match, the person from whom the sum was withheld may submit a
petition for a hearing to the commission pursuant to s. 120.569
appty I writing to—the ecommission—for ahearing. Upon receipt
of the petition =ppiieatioen, the commission shall hold shati—Fix
a—date—Ffor a hearing pursuant to ss. 120.569 and 120.57. Within

N Aasza £A71 7 ~Avza +h ma
o T
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If no petition apptieatiern for a hearing is filed, the

(0N

commission shall meet and determine the disposition fe—be—wma

s

of the withheld purse. If the commission finds the charges

sufficient, it may declare all or amy part of the funds
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forfeited. If the commission finds the charges insufficient net

= = AP
[ U5 R S S S W S NP i §

ase—a—wirthhelding—oerder, 1t shall

immediately distribute the withheld funds to the appropriate
persons ernEt &

Section 12. Section 548.06, Florida Statutes, 1s amended to
read:

548.06 Payments to state; exemptions; audit of records.—

(1) Except as provided in subsection (4), a promoter

holding a match shall, within 72 hours after the match, file
with the commission a written report that whieh includes the
number of tickets sold, the amount of gross receipts, and any
other facts the commission may require. For the purposes of this

chapter, #£etat gross receipts include each of the following:

(a) The gross price charged for the sale or lease of

broadcasting, television, and pay-per-view metieon—pietgre rights

of any match occurring within the state without any deductions

for commissions, brokerage fees, distribution fees, advertising,

or other expenses or charges.s

(K Th nortE 1 An £ +1h rarsadT ot o Loy o £ aonitzaAng o

o7 T C—pPpOTr o O T T CeTrpts oM citC—oSaorC— O SOoOaveTSy
Brocramo S A +heovr ~amaa~ocat Arne oA axraA ey 40 nromat e
PTrogTratits; ottt Ottt COoOn e oo Trot s e veO oy i pTromoteT

(b)4e)> The face value of all tickets sold and complimentary

tickets issued, provided, or given above 5 percent of the seats

in the house designated for use in the event and not authorized

by the commission pursuant to subsection (2) .+—and

(c)4eh- The face value of any seat or seating issued,
provided, or given in exchange for advertising, sponsorships, or
anything of value to the promotion of an event.

(2) A promoter may issue, provide, or give complimentary

tickets for up to 5 percent of the seats in the house designated
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equally distributed between or among the

for use in the event,

price categories for which complimentary tickets are issued,

without including the face value of such tickets issued,

provided, or given, in gross receipts,
(4) .

or give complimentary tickets for more than 5 percent

and without paying the

taxes required in subsection If a promoter wishes to issue,

provide,

of the seats in the house designated for use in the event

without including the face value of such tickets issued,

provided, or given, in gross receipts, the promoter must obtain

written authorization from the commission or the executive

H

director, or his or her designee Where—therights—+teoteleecast—a

(a) The commission may not consider complimentary tickets

that it authorizes under this subsection as part of the total

gross receipts from admission fees.

(b) A promoter may issue, provide, or give complimentary

tickets for more than 5 percent of the seats in the house

designated for use in the event without obtaining written

authorization from the commission, the executive director, or

his or her designee if the promoter includes the face value of
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such tickets issued, provided, or given over 5 percent of the

seats in the house designated for use in the event in gross

receipts and pays the taxes as required in subsection (4).

(c) The commission, the executive director, or his or her

designee, may authorize more than 5 percent of the tickets to be

issued as complimentary tickets to the following:

1. Reserve or active members of the United States Armed

Forces or National Guard;

2. A veteran, as defined in s. 1.01(14). The veteran need

not have served during wartime periods of service as listed

under s. 1.01(14) or in a campaign or expedition for which a

campaign badge has been authorized; and

3. Not-for-profit organizations with tax-exempt status

pursuant to s. 501 (c) (3) of the United States Internal Revenue
Code.

(d) A promoter who wishes to obtain authorization to issue

more than 5 percent complimentary tickets shall:

1. Submit an application adopted by the commission no later

than 2 business days before the date of the professional event.

The application must include, at a minimum, the date, time, and

location of the event, the number of complimentary tickets being

requested, the percentage of total tickets issued for the seats

in the house designated for use in the event being requested as

complimentary tickets, and what individuals or entities will

receive the complimentary tickets.

2. Maintain documentation evidencing that the tickets were

given to individuals or entities that fall into the categories

listed in paragraph (c). These documents are subject to auditing

requirements as set forth in subsection (7).
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(e) The commission, executive director, or his or her

designee shall deny or approve the application. The commission,

executive director, or his or her designee may set limitations

on the approval and may approve all or a portion of the

requested percentage above 5 percent. The commission, executive

director, or his or her designee shall provide the decision in

writing to the promoter at least 1 business day before the start

of the event, with an explanation for the denial or approval and

an explanation for any limitation on the approval. The promoter

remains responsible for complying with other reporting and

taxation requirements as set forth in this chapter.

(2 N oA oo Ao g g ah 1] watrhain 7 N2y rao ALt
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(3)f4r A Any written report required to be filed with the
commission under this section must shadt+ be postmarked within 72
hours after the conclusion of the match, and an additional 5
days is shatt—be allowed for mailing.

(4) 45> Each ke written report must shald be accompanied by

a tax payment in the amount of 5 percent of the total gross
receipts exclusive of any federal taxes, except that the tax
payment derived from the gross price charged for the sale or
lease of broadcasting, television,

pieture rights of any match occurring within the state may shalt

and pay-per-view metion

not exceed $40,000 for a amy single event. If a promoter remits

the maximum tax amount of $40,000 for the sale or lease of

broadcasting, television, or pay-per-view rights of any single

event pursuant to this subsection, the promoter is only required
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to indicate that the amount of $40,000 has been remitted for

such taxes on a form provided by the commission. The promoter

remains responsible for complying with other reporting and

taxation requirements related to other gross receipts as set

forth in this chapter.

(5)+6)(a) A Any promoter who willfully makes a false and

fraudulent report under this section commits is—guitty—ef
perjury and, upon conviction, is subject to punishment as
provided by law. Such penalty is shald—Pbe in addition to any
other penalties imposed under by this chapter.

(b) A Any promoter who willfully fails, neglects, or
refuses to make a report or to pay the taxes as prescribed or

who refuses to allow the commission to examine the books,

papers, and records of a amy promotion commits is—guitty—-of a
misdemeanor of the second degree, punishable as provided in s.
775.082 or s. 775.083.

(6) A promoter shall retain a copy of the following records

for 1 year and provide a copy of the following records to the

commission upon request:

(a) Records necessary to support each report submitted to

the commission, including a copy of any report filed with the

commission.

(b) A copy of each independently prepared ticket manifest.

(c) Documentation verifying the issuance of complimentary

tickets approved by the commission pursuant to subsection (2) to

individuals or entities which meet the requirements as set forth

in paragraph (2) (c).

(7) Compliance with this section is subject to verification

by department or commission audit. The commission may, upon
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reasonable notice to the promoter, audit a promoter’s books and

records relating to the promoter’s operations under this

chapter.

(8) The commission shall adopt rules establishing a

procedure for auditing a promoter’s records and resolving any

inconsistencies revealed by an audit and shall adopt a rule

imposing a late fee in the event of taxes owed.

Section 13. Section 548.07, Florida Statutes, is amended to

read:
548.07 Suspension of license or permit by commissioner;
hearing.—

(1) The commission or the executive director, or his or her

designee, may issue an emergency suspension order pursuant to s.

120.60(6), suspending the license of any person or entity

licensed under this chapter who poses an immediate, serious

danger to the health, safety, and welfare of the public or the

participants in a match.

(2) The department’s Office of General Counsel shall review

the grounds for each emergency suspension order issued and, if

sufficient, shall file an administrative complaint against the

licensee within 21 days after the issuance of the emergency

suspension order.

(3) After service of the administrative complaint pursuant

to the procedure of s. 455.275, the disciplinary process shall
proceed pursuant to chapter 120. Netwithstanding any provisieon

Nz o
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474 | by—the—ecommissieon i sueh action iS5 neecessaryto—protect—the

475 | peblie—welfare andthe bestdnterestseof the sport—The

476 | commission—shall hold—ahearing within 10 days—after—the date—on
477 |whreh—+the licenseor permitIssuspended

478 Section 14. Section 548.073, Florida Statutes, is amended
479 |to read:

480 548.073 Commission hearings.—All hearings held under this

481 chapter shall be held in accordance with chapter 120.
482 i

483 | commissionmay—conduct—a—hearing. Beforeanyadiudiecation—3s

484 rranAA~r~A N o= a1tz £ + 1 moamihea v £ + 1 oomm e oo ey o n akh 11
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486 Section 15. The sum of $111,000 in recurring funds is

487 appropriated from the General Revenue Fund to the Department of

488 |Business and Professional Regulation for the implementation of

489 |this act by the Florida State Boxing Commission during the 2014-
490 2015 fiscal year.

491 Section 16. This act shall take effect July 1, 2014.
492
493 |================= T I TLE AMENDME N T ================

494 And the title is amended as follows:
495 Delete everything before the enacting clause

496 and insert:

497 A bill to be entitled

498 An act relating to pugilistic exhibitions; amending s.
499 548.002, F.S.; revising definitions; amending s.

500 548.004, F.S.; revising the duties and

501 responsibilities of the executive director of the

502 Florida State Boxing Commission; deleting a provision
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503 requiring the electronic recording of commission
504 proceedings; amending s. 548.006, F.S.; clarifying the
505 commission’s exclusive jurisdiction over approval of
506 amateur and professional boxing, kickboxing, and mixed
507 martial arts matches; amending s. 548.007, F.S.;
508 revising applicability of ch. 548, F.S.; repealing s.
509 548.013, F.S.; relating to foreign copromoter license
510 requirement; amending s. 548.014, F.S.; deleting
511 references to foreign copromoters; repealing s.
512 548.015, F.S., relating to the authority of the
513 commission to require a concessionaire to file a form
514 of security with the commission; amending s. 548.017,
515 F.S.; deleting a requirement for the licensure of
516 concessionaires; amending s. 548.046, F.S.; providing
517 for immediate license suspension and other
518 disciplinary action if a participant fails or refuses
519 to provide a urine sample or tests positive for
520 specified prohibited substances; amending s. 548.052,
521 F.S.; deleting a reference to foreign copromoters;
522 amending s. 548.054, F.S.; revising procedures and
523 requirements for requesting a hearing following the
524 withholding of a purse; amending s. 548.06, F.S.;
525 specifying a circumstance under which a report is not
526 required to be filed with the commission; revising the
527 calculation of gross receipts that are required to be
528 filed in a report to the commission; requiring
529 promoters to retain specified documents and records;
530 authorizing the commission and the Department of
531 Business and Professional Regulation to audit

Page 19 of 20
3/11/2014 5:22:44 PM 580-02381A-14




Florida Senate - 2014 COMMITTEE AMENDMENT
Bill No. SB 810

| IOCIR ===+

532 specified records retained by a promoter; requiring
533 the commission to adopt rules; amending s. 548.07,
534 F.S.; revising the procedure for suspension of

535 licensure; amending s. 548.073, F.S.; requiring that
536 commission hearings be held in accordance with ch.
537 120, F.S.; providing an appropriation; providing an
538 effective date.
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A bill to be entitled
An act relating to pugilistic exhibitions; amending s.
548.002, F.S.; revising definitions; amending s.
548.004, F.S.; revising the duties and
responsibilities of the executive director of the
Florida State Boxing Commission; deleting a provision
requiring the electronic recording of commission
proceedings; amending s. 548.006, F.S.; providing the
commission exclusive jurisdiction over approval of
amateur mixed martial arts matches; amending s.
548.007, F.S.; revising applicability of ch. 548,
F.S.; repealing s. 548.015, F.S., relating to the
authority of the commission to require a
concessionaire to file a form of security with the
commission; amending s. 548.017, F.S.; deleting a
requirement for the licensure of concessionaires;
amending s. 548.046, F.S.; providing for immediate
license suspension and other disciplinary action if a
participant fails or refuses to provide a urine sample
or tests positive for specified prohibited substances;
amending s. 548.054, F.S.; revising procedure and
requirements for requesting a hearing following the
withholding of a purse; amending s. 548.06, F.S.;
specifying a circumstance under which a report is not
required to be filed with the commission; revising the
calculation of gross receipts that are required to be
filed in a report to the commission; requiring

promoters to retain specified documents and records;

authorizing the commission and the Department of
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Business and Professional Regulation to audit
specified records retained by a promoter; requiring
the commission to adopt rules; amending s. 548.07,
F.S.; revising the procedure for suspension of
licensure; amending s. 548.073, F.S.; requiring that
commission hearings be held in accordance with ch.
120, F.S.; providing an appropriation; providing an

effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 548.002, Florida Statutes, is amended to
read:

548.002 Definitions.—As used in this chapter, the term:

(1) “Amateur” means a person who has never received nor
competed for any purse or other article of value, either for the
expenses of training or for participating in a match, other than
a prize of $50 or less in value er—Ztess.

(2) “Amateur sanctioning organization” means a amy business
entity organized for sanctioning and supervising matches
involving amateurs.

(3) “Boxing” means the act, activity, or sport of fighting

by striking with fists covered with approved padded gloves in a

roped square ring, subject to this chapter and any rules adopted

pursuant thereto % mpet ith the fist

(4) “Commission” means the Florida State Boxing Commission.

FA~SN\Yal 3 ; ” I 3 3+
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(5) 46> “Contest” means a boxing, kickboxing, or mixed
martial arts engagement in which participants persens
partieipating strive earmestly to win using—but—rmet—= arity

beingtimited—+te; strikes and blows to the head or other full-

contact maneuvers.

(6)+#+r “Department” means the Department of Business and

Professional Regulation.

(7) 48> “Event” means one or more matches comprising a show.

(8) 4% “Exhibition” means a boxing, kickboxing, or mixed

martial arts engagement in which participants persens
partieipating show or display their skill without necessarily

striving to win using—but—met—s arilybeinglimitedtoy

strikes and blows to the head or other full-contact maneuvers.

(9) “Face value” means the dollar value of a ticket equal

to the dollar amount that a customer is required to pay or, for

complimentary tickets, would have been required to pay to

purchase a ticket with equivalent seating priority in order to

view the event. If the ticket specifies the amount of admission

charges attributable to state or federal taxes, such taxes are

not included in the face value.

(10) “Full contact” means the use of strikes and blows

during a match which:

(a) Are intended to break the plane of the receiving

participant’s body;

(b) Are delivered to the head, face, neck, or body of the

receiving participant; and

(c) Cause the receiving participant to move in response to
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(10)y “p 3 + ” + n
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(11) “Judge” means a person licensed by the commission who

evaluates and scores a match using a designated scoring system

ho—h + det I oot

e S B =
(12) “Kickboxing” means the act, activity, or sport of

fighting by striking £e—eempete with the fists, hands, feet,

legs, or any combination thereof, in a roped square ring—and

inetud “punehkick—and—othersimilar mpetitions. The term

does not include any form of ground fighting techniques.

(13) “Manager” means a any person who, directly or
indirectly, controls or administers the boxing, kickboxing, or
mixed martial arts affairs of a amy participant.

(14) “Match” means a any contest or exhibition.

(15) “Matchmaker” means a person who brings together
professionals or arranges matches for professionals.

(16) “Mixed martial arts” means the act, activity, or sport

of unarmed combat involving the use;—subijeet—to—any applticabt

Timite

tion +forthin—+thi hapterys of a combination of

techniques, including, but not limited to, grappling, kicking,

and striking, and using techniques from different disciplines of

the martial arts, including, but not limited to, boxing,

kickboxing, Muay Thai, jujitsu, and wrestling, in either a roped

square ring or a fenced-in fighting area greppling—kiecking——and
striking.

(17) “Participant” means a person prefessienat competing in
a boxing, kickboxing, or mixed martial arts match.

(18) “Physician” means a person who is approved by the
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commission and an—individuat licensed to practice medicine under

chapter 458 or chapter 459 and whose license is unencumbered and

in good standing fe—praecti mediecine and surgery 3in—thi tat
(19) “Professional” means a person who has received or
competed for a amy purse or other article of a value greater
than $50, either for the expenses of training or for
participating in a amy match.
(20) “Promoter” means a &my person or entity, including an
ard—iretudes—any officer, director, trustee, partner emplteyee,

or owner steekhelder of a corporate promoter or promoter

partnership, who produces, arranges, or stages a amy match

1

. £ . 1
E=33 TV IR PEOL TohRa=.

(21) “Purse” means the financial guarantee or other
remuneration for which a professional is participating in a
match and includes the professional’s share of any payment

received for radio broadcasting ands television, including pay-

per-view or closed circuit and-metienpicture right

(22) “Second” or “cornerman” means a person who assists a

the—mateh participant in preparing for a match and between

rounds, and who maintains the corner of a £he participant during
a €he match.

(23) “Secretary” means the Secretary of Business and
Professional Regulation.

Section 2. Section 548.004, Florida Statutes, is amended to
read:

548.004 Executive director; duties, compensation,
administrative support.—

(1) The department shall employ an executive director with

the approval of the commission. The executive director shall
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or his or her designee

commission, including c¢
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f the secretary. The executive director

shall perform the duties specified by the

onducting the functions of the commission

office; appointing even

t and commission officials; approving

£ £+

licenses, permits, and matches; and performing any keep—a—reecord

11
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rform——sueh other duties as the

11
YT

department or commissio

n deems necessary direets. The executive

director may issue subpoenas and administer oaths to witnesses
and licensees only.
(2 Th 1 o111 3 l + 3 = £
2T HESSter—shatt—reauis = rorte—¥ reing—of
11 had 1 g A4 £ +1 3 2
et Feduted—pr dirgs—of—th e e

(2) 43> The department shall provide assistance in budget

development and budget
The department shall su
budget for the commissi
revenue. The department
administrative support,
aeeded, to the commissi
relating to personnel,
other issues identified
this chapter and to pro

Section 3. Section
read:

548.006 Power of c

CODING: Words striekern ar

submission for state funding requests.
bmit an annual balanced legislative
on which is based upon anticipated
shall provide technical assistance and
if requested or determined necessary
on and its executive director on issues
contracting, property management, or
as important to performing the duties of
tecting the interests of the state.

548.006, Florida Statutes, is amended to

ommission to control professional and
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d martial arts matches

114 o+ + + | NN .
pPRgTIStE E2as S22ac Ao CTORS;

competitiveness of professional mixe

kickboxing matches.—

certification of

d martial arts and

(1) The commission has exclusive jurisdiction over every
match held within the state which involves a professional.

(2) As to professional mixed martial arts and kickboxing,
until a central repository of match records for each exists and
is approved by the commission, the matchmaker shall certify as
to the competitiveness of each match.

(3) The commission has exclusive jurisdiction over
approval, disapproval, suspension of approval, and revocation of
approval of all amateur sanctioning organizations for amateur

boxing, and kickboxing, and mixed martial arts matches held in

this state.

(4) Professional and amateur matches shall be held in
accordance with this chapter and the rules adopted by the
commission.

Section 4. Section 548.007, Florida Statutes, is amended to

read:

548.007 Exemptions.—This chapter does Appiticabitity—eof

+ + PN g £oi + tah
provistons—to—amatewrmateh S rEath her—mateh ¥

events——Seetions—548-0601-548-0679—de not apply to any of the

following:

(1) An amateur A match that does not allow full contact.

g £4 h 3 3 3 £ 4 1 +h
SeatroR—pProgram Wit PrImaE PuEP * rAstrectEron—F—tn
+491 + B 3 kiekl i 1 £+ 1 toh hald 4
mortiar——a¥ VR SASEaT=2asud F—KIEeKooxXIag, i —Ethefmatehheta—3h
i+h +h 3 + £4 3 I imited—+ +£
AaRctroRn—wWitn—thneThRStEructron—= ImTrtea—to—amaterRr
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programy

(2) A match conducted or sponsored by a amy company or

detachment
limited to
company or

(3) A

of Police,

of the Florida National Guard,

if the match is

amateurs partieipants who are members of a the
detachment of the Florida National Guard.;—e®
match conducted or sponsored by the Fraternal Order

if the match is limited to amateurs amateur

partieipants and is held in conjunction with a charitable event.

(4) A match conducted by or between public postsecondary

educational institutions or public secondary schools, if the

match is limited to amateurs who are members of a school-

sponsored club or team.

(5) A match conducted by or between companies or

detachments of a branch of the United States Armed Forces or

National Guard, involving members thereof, if the match is

limited to amateurs.

(6) A match conducted by the International Olympic

Committee, the International Paralympic Committee, the Special

Olympics, or the Junior Olympics, if the match is limited to

amateurs who are competing in or attempting to qualify for the

Olympics, Paralympics, Special Olympics, or Junior Olympics.

(7) A professional or amateur martial arts activity. As

used in this subsection, the term “martial arts” means any one

of the traditional forms of self-defense or unarmed combat

involving the use of physical skill and coordination, including,

but not limited to, karate, aikido, judo, and kung fu. The term

does not include mixed martial arts.

Section 5. Section 548.015, Florida Statutes, is repealed.
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Section 6. Subsection (1) of section 548.017, Florida
Statutes, is amended to read:

548.017 Participants, managers, and other persons required
to have licenses.—

(1) A participant, manager, trainer, second, timekeeper,
referee, judge, announcer, physician, matchmaker,
conecessionairer Oor promoter beeking—agent or representative of a

promoter must beeking—agent—shall be licensed before directly or

indirectly acting in such capacity in connection with any match

involving a participant. A physician approved by the commission

must be licensed pursuant to chapter 458 or chapter 459, must
maintain an unencumbered license in good standing, and must
demonstrate satisfactory medical training or experience in
boxing, or a combination of both, to the executive director
before prier—te working as the ringside physician.

Section 7. Paragraph (c) of subsection (3) of section
548.046, Florida Statutes, is amended, and paragraph (d) is
added to that subsection, to read:

548.046 Physician’s attendance at match; examinations;
cancellation of match.—

(3)

(c) The license of a participant who fails or refuses
Faiture—or—refusat to provide a urine sample immediately upon

request shall be immediately revoked, and such failure or

refusal is grounds for additional disciplinary action resutt—in

£h

4 £
the—r aEron—of

the—partiecipantis—Iiecense. A Any participant
who has been adjudged the loser of a match and who subsequently
refuses to or is unable to provide a urine sample is subject to

disciplinary action pursuant to this chapter and any rules

Page 9 of 15
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adopted pursuant thereto shall—forfeit—hi r—her —shar £—th

pur to—th mmiss+en. A Any participant who is adjudged the
winner of a match and who subsequently refuses to or is unable
to provide a urine sample forfeits shall—ferfeit the win and

hall IR
E=)

Ao

17 a+ 3 £t tah th ot
SE=o €& rgage—r——any—futuremateh—3n—th &

The decision shall be changed to a no-decision result and shadd
be entered into the official record as—the—resutt—ofthe mateh.

The purse shall be redistributed as though the participant found

to be in violation of this subsection had lost the match.

iyt £ +h

i + £4
reerstrIputron—or—tae—Ppur 5ROt T+ SaE r—at

Aot il £h let
reet FIoutTon ee—pur * Hmpret

h £ +h + +] 3 3
T—ERe—PpuE = T MRESSToR-

(d) The license of a participant who tests positive for a

prohibited substance as specified under commission rule shall be

2014810

immediately suspended, and the positive test result is grounds

for additional disciplinary action.

Section 8. Subsection (2) of section 548.054, Florida
Statutes, is amended to read:

548.054 Withholding of purses; hearing; disposition of
withheld purse forfeiture.—

(2) Any purse so withheld shall be delivered by the
promoter to the commission upon demand. Within 10 days after the

match, the person from whom the sum was withheld may submit a

iti] i issi appty I —writing—+ B
petition for a hearing to the commission app3d ting—to—t

commission—forahearing. Upon receipt of the petition
apptieation, the commission may hold shalt—fix—a—date—for a

hearing pursuant to ss. 120.569 and 120.57. Within 10 days—afE

the—hearingor after 10 days—followingthematehs If no petition

Page 10 of 15
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291| apptieatieon for a hearing is filed, the commission shall meet 320 the commission’s written authorization. The commission may not
292 and determine the disposition +e—e—made of the withheld purse. 321 consider complimentary tickets that it authorizes under this
293 If the commission finds the charges sufficient, it may declare 322 section as part of the total gross receipts from admission
294 all or amy part of the funds forfeited. If the commission finds 323| fees.y—and
295| the charges insufficient met—suffieientupon—which toba = 324 (c)+4e)> The face value of any seat or seating issued,

296 +ehhotding—order, it shall immediately distribute the withheld 325| provided, or given in exchange for advertising, sponsorships, or

297 funds to the appropriate persons entitled—thereto. 326| anything of value to the promotion of an event.

298 Section 9. Section 548.06, Florida Statutes, is amended to 327 (2 —HWhere—therights—teo—telecast o mateh or mateh i)

299| read: 328| £hi tote—under—th wpervision—of the Florida—State Boxing

300 548.06 Payments to state; exemptions; audit of records.— 329 Cemmissier—are—irn—whot wred—byT td—teo—aeguired—by;—orheld

301 (1) Unless the promoter pays the maximum tax amount 330| by —oanypersen—whointends—+ r——subseguentd 11 r—in

302| specified under subsection (3), a promoter holding a match 331 thermarnery tene gveh—rights—inpart—to—another;——sueh

303 shall, within 72 hours after the match, file with the commission 332 persen—is—decmedtoPpea provoter and mustbe licensed = veh

304| a written report that whieh includes the number of tickets sold, 333| dm—thi tate—Such—person—shall,—withinF2—hours—after—th

305| the amount of gross receipts, and any other facts the commission 334 ate;—transfer;—ox tension—of suchrights—in—whet r—in—parts

306| may require. For the purposes of this chapter, £etat gross 335 £51 Ttk Mt SStora written repert—that irelud th

307 receipts include each of the following: 336| numbereof+ticket 1d;—the ameount—of o= =2 ipts—and—an

308 (a) The gross price charged for the sale or lease of 337| etherfaetsthe commission may reguirer

309| broadcasting, television, and pay-per-view metien—pieture rights 338 = B tenate batd—within hovrs—after—th

310 of any match occurring within the state without any deductions 339 mateh—f£3t Teh—th st SStor—awritten report—that trelud

311 for commissions, brokerage fees, distribution fees, advertising, 340 thernumber—of tickets soldr—the amountof gress—reeceipts;——and

312| or other expenses or charges.s 341 a=n therfaets—th mmission—may reqguir

313 o—Theportion—of the = tpts—frem—th o+ £ seuventrsy 342 (2)44)» A Any written report required to be filed with the

314| programs;—and—other 7 stens—F tved—by—the promeoter; 343| commission under this section must shadd be postmarked within 72

315 (b)+4e» The face value of all tickets sold and complimentary 344 hours after the conclusion of the match, and an additional 5

316| tickets issued, provided, or given. A promoter may not issue 345| days 1is shaid—be allowed for mailing.

317 complimentary tickets for more than 5 percent of the seats in 346 (3)45)» Each +he written report must shalt be accompanied by

318 the house, equally distributed between or among the price 347 a tax payment in the amount of 5 percent of the total gross

319| categories for which complimentary tickets are issued, without 348| receipts exclusive of any federal taxes, except that the tax
Page 11 of 15 Page 12 of 15
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payment derived from the gross price charged for the sale or
lease of broadcasting, television, and pay-per-view metien

pieture rights of any match occurring within the state may shedd

not exceed $40,000 for a amy single event.

(4)+46)r(a) A Amy promoter who willfully makes a false and
fraudulent report under this section commits is—guitty—of
perjury and, upon conviction, is subject to punishment as
provided by law. Such penalty is shatdt—be in addition to any
other penalties imposed under by this chapter.

(b) A Amy promoter who willfully fails, neglects, or
refuses to make a report or to pay the taxes as prescribed or
who refuses to allow the commission to examine the books,
papers, and records of a amy promotion commits is—guitty—ef a
misdemeanor of the second degree, punishable as provided in s.
775.082 or s. 775.083.

(5) A promoter shall retain a copy of the following records

for 1 year and provide a copy of such records to the commission

upon request:

(a) Records necessary to support each report submitted to

the commission, including a copy of any report filed with the

commission.

(b) A copy of each independently prepared ticket manifest.

(6) Compliance with this section is subject to verification

by department or commission audit. The commission may, upon

reasonable notice to the promoter, audit a promoter’s books and

records relating to the promoter’s operations under this

chapter.

(7) The commission shall adopt rules establishing a

procedure for auditing a promoter’s records and resolving any

Page 13 of 15
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inconsistencies revealed by an audit and shall adopt a rule

imposing a late fee in the event of taxes owed.

Section 10. Section 548.07, Florida Statutes, is amended to
read:

548.07 Suspension of license or permit by commissioner;
hearing.—

(1) The commission, the commissioner, a commission

designee, or the executive director or his or her designee may

issue an emergency suspension-of-license order to any person

licensed under this chapter who poses an immediate, serious

danger to the health, safety, and welfare of the participants in

a match and the general public.

(2) The department’s Office of General Counsel shall review

the grounds for each emergency suspension order issued and, if

sufficient, shall file an administrative complaint against the

licensee within 21 days after the issuance of the emergency

suspension order.

(3) After service of the administrative complaint, pursuant

to s. 455.275, the disciplinary process shall proceed pursuant

to chapter 120. Netwithstanding any provistenof echapter 1205

b £ +h 3 : h ANE] P
SRy —Hemoer T—tfr TS STo—May; gpoi—mer F—ht WH— Ot ¥

+h i fiad s loint of N s
vpon—th rified—wet Fr Fptartar fany—person—charging—a

L
23 3+ Fr r—permIt—=+

Section 11. Section 548.073, Florida Statutes, is amended
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to read:

548.073 Commission hearings.—All hearings held under this

chapter shall be held in accordance with chapter 120

Notwithstands +h 1o £ chapt 120 N £ +h
Netwithstanding—the provisions—of chapter 1 20——any member—of—+th
i i et 1 Bef doada | i

S50 naget—a—hearing. Before—any adiugdieation—+
d a 2 + £ +h N £ +h 3 hall
rendered o majorTtyof —the mempber f—h MSS+on—shatt

Section 12. The sum of $111,000 in recurring funds is

appropriated from the General Revenue Fund to the Department of

Business and Professional Regulation for the implementation of

this act by the Florida State Boxing Commission during the 2014-

2015 fiscal year.
Section 13. This act shall take effect July 1, 2014.
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SENATOR BILL GALVANO
26th District

February 6, 2014

Senator Kelli Stargel
330 Knott Building

404 South Monroe Street
Tallahassee, FL. 32399

Dear Madam Chair Stargel:

THE FLORIDA SENATE

Tallahassee, Florida 32399-1400

COMMITTEES:

Appropriations Subcommitlee on Education, Chair

Agriculiure

Appropriations

Appropriations Subcommittee on Health
and Human Services

Education

Gaming

Health Policy

Regulated Industries

Rules

1 respectfully request that SB 810, Pugilistic Exhibition, be scheduled for a hearing in the
Committee on Regulated Industries at your earliest convenience.

If T may be of assistance to you on this or any other matter, please do not hesitate to contact me.
Thank you for your consideration of this matter.

Sincerely,

Y 24

Bill Galvano

ce: Patrick “Booter” Imhof
Lynn Koon

REPLY TO:

0 1023 Manatee Avenue West, Suite 201, Bradenton, Florida 34205
0 328 Senate Office Bullding, 404 South Monroe Sireet, Tallahassee, Florida 32399-1100 (850} 487-5026

DON GAETZ

President of the Senate

Senate's Website: www.flsenate.gov

GARRETT RICHTER
President Pro Tempore
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Regulated Industries

BILL: CS/SB 808

INTRODUCER: Regulated Industries Committee and Senator Galvano

SUBJECT: Public Records/Florida State Boxing Commission
DATE: March 13, 2014 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Oxamendi Imhof RI Fav/CS
2. GO
3. RC

Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 808 creates a public-records exemption for proprietary confidential business information
held by the Florida State Boxing Commission. The exemption relates to information provided by
promoters when reporting the tax on gross receipts provided in s. 548.06, F.S., or when the
commission audits the promoter’s books and records.

The bill makes the legislative finding that the disclosure of proprietary confidential business
information would injure a promoter in the marketplace and the harm to a promoter in disclosing
proprietary confidential business information significantly outweighs any public benefit derived
from disclosure of the information.

Section 2 provides that this act shall take effect on the same date that SB 810 or similar
legislation takes effect, if such legislation is adopted in the same legislative session or an
extension thereof and becomes law. SB 810 by Senator Galvano relates to Pugilistic Exhibitions.

The Florida Constitution and the Florida Statutes ensures public access to documents received
and maintained by government agencies as part of their official duties. However, the Legislature
may exempt agency documents from public access. An exemption must be created by a general
law specifically stating the public necessity justifying the exemption. Further, an exemption must
be no broader than necessary to accomplish the stated purpose of the law.
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CS/SB 808 requires a two-thirds vote of the membership of each house of the Legislature for
passage under s. 24(c), Art. I, Florida State Constitution.

Present Situation:
Florida’s Public Records Law

Florida has a long history of providing public access to the records of governmental and other
public entities. The first law affording access to public records was enacted by the Florida
Legislature in 1909. In 1992, Floridians voted to adopt an amendment to the Florida Constitution
that raised the statutory right of public access to public records to a constitutional level.

Article 1, s. 24(a), of the State Constitution provides:

Every person has the right to inspect or copy any public record made or received
in connection with the official business of any public body, officer, or employee
of the state, or persons acting on their behalf, except with respect to records
exempted pursuant to this section or specifically made confidential by this
Constitution. This section specifically includes the legislative, executive, and
judicial branches of government and each agency or department created there
under; counties, municipalities, and districts; and each constitutional officer,
board, and commission, or entity created pursuant to law or this Constitution.

In addition to the Florida Constitution, the Public Records Law,* which predates the
constitutional provisions, specifies conditions under which public access must be provided to
governmental records of the executive branch and other governmental agencies. Section
119.07(1) (a), F.S., states:

Every person who has custody of a public record shall permit the record to be
inspected and examined by any person desiring to do so, at any reasonable time,
under reasonable conditions, and under supervision by the custodian of the public
record.

Unless specifically exempted, all agency? records are available for public inspection. The term
“public records” is defined in s. 119.011(11), F.S., to include:

all documents, papers, letters, maps, books, tapes, photographs, films, sound
recordings, data processing software, or other material, regardless of the physical
form, characteristics, or means of transmission, made or received pursuant to law
or ordinance or in connection with the transaction of the official business by any
agency.

1Chapter 119, F.S.

2The term “agency” is defined in s. 119.011(2), F.S., to mean “...any state, county district, authority, or municipal officer,
department, division, board, bureau, commission or other separate unit of government created or established by law
including, for the purposes of this chapter, the Commission on Ethics, the Public Service Commission, and the Office of
Public Counsel, and any other public or private agency, person, partnership, corporation, or business entity acting on behal f
of any public agency.”
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This definition of “public records” has been interpreted by the Florida Supreme Court to include
all materials made or received by an agency in connection with official business which are used
to perpetuate, communicate, or formalize knowledge.® Unless these materials have been made
exempt by 4the Legislature, they are open for public inspection, regardless of whether they are in
final form.

There is a difference between records that the Legislature has made exempt from public
inspection and those that are confidential and exempt. If the Legislature makes a record
confidential and exempt, such information may not be released by an agency to anyone other
than to the persons or entities designated in the statute.® If a record is simply made exempt from
disclosure requirements, an agency is not prohibited from disclosing the record in all
circumstances.®

Only the Legislature is authorized to create exemptions to open government requirements.’
Exemptions must be created by general law and such law must specifically state the public
necessity justifying the exemption. Further, the exemption must be no broader than necessary to
accomplish the stated purpose of the law.® A bill enacting an exemption® may not contain other
substantive provisions, although it may contain multiple exemptions that relate to one subject.®

Proprietary Confidential Business Information

The term “proprietary confidential business information” is defined in several provisions in the
Florida Statutes relating to public records exemptions.

Section 119.0713(4), F.S., provides a public records exemption for proprietary confidential
business information, regardless of form or characteristics, held by an electric utility that is
subject to the public records requirements of ch. 119, F.S., a government-owned utility. It
provides:

(4)(a) Proprietary confidential business information means information,
regardless of form or characteristics, which is held by an electric utility that is
subject to chapter 119, is intended to be and is treated by the entity that provided
the information to the electric utility as private in that the disclosure of the
information would cause harm to the entity providing the information or its
business operations, and has not been disclosed unless disclosed pursuant to a
statutory provision, an order of a court or administrative body, or a private
agreement that provides that the information will not be released to the public.
Proprietary confidential business information includes, but is not limited to:

3 Shevin v. Byron, Harless, Schaffer, Reid, and Associates, Inc., 379 So. 2d 633, 640 (Fla. 1980).

4 Wait v. Florida Power & Light Co., 372 So. 2d 420 (Fla. 1979).

5 Attorney General Opinion 85-62.

& Williams v. City of Minneola, 575 So.2d 683, 687 (Fla. 5™ DCA), review denied, 589 So.2d 289 (Fla. 1991).

7 Article 1, s. 24(c), State Constitution.

8 Memorial Hospital-West Volusia v. News-Journal Corporation, 729 So. 2d 373, 380 (Fla. 1999); Halifax Hospital Medical
Center v. News-Journal Corporation, 724 So.2d 567 (Fla. 1999).

®Under s. 119.15, F.S., an existing exemption may be considered a new exemption if the exemption is expanded to cover
additional records.

10 Art. I, s. 24(c), State Constitution.
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Trade secrets.

Internal auditing controls and reports of internal auditors.

Security measures, systems, or procedures.

Information concerning bids or other contractual data, the disclosure of which
Would impair the efforts of the electric utility to contract for goods or services on
favorable terms.

5. Information relating to competitive interests, the disclosure of which would
impair the competitive business of the provider of the information.

(b) Proprietary confidential business information held by an electric utility that
IS subject to chapter 119 in conjunction with a due diligence review of an electric
project as defined in s. 163.01(3)(d) or a project to improve the delivery, cost, or
diversification of fuel or renewable energy resources is confidential and exempt
froms. 119.07(1) and s. 24(a), Art. | of the State Constitution.

(c) All proprietary confidential business information described in paragraph (b)
shall be retained for 1 year after the due diligence review has been completed and
the electric utility has decided whether or not to participate in the project.

el A

Another example is s. 202.195, F.S., which provides a public records exemption for proprietary
confidential business information obtained by local governments from a telecommunications
company or franchised cable company for the purposes of imposing fees for occupying the
public rights-of-way, assessing the local communications services tax pursuant to s. 202.19, F.S.,
or regulating the public rights-of-way, held by a local governmental entity. Section 202.195(2),
F.S., provide the following definition for “proprietary confidential business information:”

For the purposes of this exemption, “proprietary confidential business
information” includes maps, plans, billing and payment records, trade secrets, or
other information relating to the provision of or facilities for communications
service:

(@) Thatis intended to be and is treated by the company as confidential;

(b) The disclosure of which would be reasonably likely to be used by a
competitor to harm the business interests of the company; and

(c) Thatis not otherwise readily ascertainable or publicly available by proper
means by other persons from another source in the same configuration as
requested by the local governmental entity.

Proprietary confidential business information does not include schematics
indicating the location of facilities for a specific site that are provided in the
normal course of the local governmental entity’s permitting process.

Another example of a comparable public records exemption for proprietary confidential business
information includes s. 288.075(1), F.S., relating to economic development agencies such as the
Department of Economic Opportunity, industrial development authorities created in accordance
with part I11 of chapter 159 or by special law, and Space Florida created in part Il of ch. 331, F.S.

Open Government Sunset Review Act
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The Open Government Sunset Review Act (act), in s. 119.15, F.S., provides a process for the
review, and repeal or reenactment of, public records exemptions.!! Under Florida law, a new
exemption or substantial amendment to an existing exemption shall be repealed on October 2"
of the 5™ year after enactment, unless the Legislature acts to reenact the exemption.'? By June 1
of each year, the Division of Statutory Revision of the Office of Legislative Services is required
to certify to the President of the Senate and the Speaker of the House of Representatives, the
language and statutory citation of each exemption scheduled for repeal the following year.*?

Florida State Boxing Commission

Chapter 548, F.S., provides for the regulation of professional and amateur boxing, kickboxing,
and mixed martial arts by the Florida State Boxing Commission (commission) within the
Department of Business and Professional Regulation (department).

Section 548.006(3), F.S., provides the commission with exclusive jurisdiction over every
professional boxing match and professional mixed martial arts and kickboxing matches.
Professional matches held in this state must meets the requirements for holding the match

ch. 548, F.S., and the rules adopted by the commission.

The commission’s jurisdiction over amateur matches is limited to the approval, disapproval,
suspension of approval, and revocation of approval of all amateur sanctioning organizations for
boxing and kickboxing matches held in the state.}* Amateur sanctioning organizations are
business entities organized for sanctioning and supervising matches involving amateurs.® This
jurisdiction does not extend to amateur sanctioning organizations for mixed martial arts.

Section 548.002(20), F.S., defines the term “promoter” to mean:

any person, and includes any officer, director, employee, or stockholder of
a corporate promoter, who produces, arranges, or stages any match
involving a professional.

Reporting and Tax Requirement

Within seventy-two hours after a match, the promoter of that match must file a written report
with the commission.® The report must include information about the number of tickets sold, the
amount of gross receipts, and any other facts that the commission requires.” Chapter 548, F.S.,
does not require the promoter to retain a copy of the written report.

The term “gross receipts” includes:

11 This act applies to exemptions from s. 24, Art. |, of the State Constitution and s. 119.07(1), F.S., or s. 286.011, F.S.
12 Section 119.15(3), F.S.

13 Section 119.15(5)(a), F.S.

14 Section 548.006(3), F.S.

15 Section 548.002(2), F.S.

16 Section 548.06(1), F.S.

7d.
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e The gross price charged for the sale or lease of broadcasting, television, and motion picture
rights without any deductions for commissions, brokerage fees, distribution fees, advertising
or other expenses or charges;

e The portion of the receipts from the sale of souvenirs, programs, and other concessions
received by the promoter;

e The face value of all tickets sold and complimentary tickets issued, provided, or given; and

e The face value of any seat or seating issued, provided, or given in exchange for advertising
sponsorships, or anything of value to the promotion of an event.8

According to the department, the current definition of “gross receipts” has led to some confusion
in the industry because licensees are not sure whether to include state and federal taxes within
the face value of a ticket.

Promoters include persons who have rights to telecast a match or matches held in this state under
the supervision of the Florida State Boxing Commission. Such persons must be licensed as a
promoter, and must, within 72 hours after the sale, transfer, or extension of such rights in whole
or in part, file with the commission a written report that includes the number of tickets sold, the
amount of gross receipts, and any other facts the commission may require.*®

Concessionaire must also file with the commission, within 72 hours after the match, a written
report that includes the number of tickets sold, the amount of gross receipts, and any other facts
the commission may require.?

Any written report that must be filed with the commission and postmarked within 72 hours after
the conclusion of the match with an additional 5 days allowed for mailing.?* According to the
department, the report is required to enable the commission to verify the accuracy of the post-
event tax payment for both tickets sold and broadcasting/television rights.

Section 548.015, F.S., requires that a concessionaire must file a surety bond, cash deposit, or
other security in an amount determined by the commission. The security is required before
licensure, license renewal, or before a match.

These written reports must be accompanied with a tax payment in the amount of 5 percent of the
total gross receipts exclusive of any federal taxes. The tax payment for the sale or lease of
broadcasting, television, and motion picture rights cannot exceed $40,000 for any single event.??

Effect of Proposed Changes:

The bill creates s. 548.062, F.S., to provide a public records exemption for proprietary
confidential business information held by the commission and provided by a promoter in the
post-match report required under s. 548.06, F.S., or obtained by the commission in an audit of
the promoter’s books and records. The promoter must intend the information to be private in that

18 Section 548.06(1), F.S.
19 Section 548.06(2), F.S.
20 Section 548.06(3), F.S.
21 Section 548.06(4), F.S.
22 Section 548.06(5), F.S.
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the disclosure of the information would cause harm to the promoter or its business operations,
and that has not been disclosed unless disclosed pursuant to a statutory provision, an order of a
court or administrative body, or a private agreement that provides that the information will not be
released to the public.

The bill provides that the term includes:
(@ The number of ticket sales for a match.
(b) The amount of gross receipts after a match.
(c) Trade secrets.
(d) Business plans.
(e) Internal auditing controls and reports of internal auditors.
(F) Security measures, systems, or procedures.
(g) Information relating to competitive interests, the disclosure of which would
impair the competitive business of the promoter providing the information.

Section 548.062(2), F.S., provides that the proprietary confidential business information
provided in the written report required under s. 548.06, F.S., or obtained by the commission in an
audit of the promoter’s books and records, is confidential and exempt from s. 119.07(1) and

S. 24(a), Art. | of the State Constitution. The bill provides that information made confidential and
exempt by this subsection may be disclosed to another governmental entity in the performance of
its duties and responsibilities.

Section 548.062(3), F.S., provides that these exemptions are subject to the Open Government
Sunset Review Act in accordance with s. 119.15, F.S., and are repealed on October 2, 2019,
unless reviewed and saved from repeal through reenactment by the Legislature.

Section 2 expresses the required Statement of Public Necessity for the public records exemption.

A number of findings are expressed in this section about the public necessity that proprietary
confidential business information be protected from disclosure. Briefly, the Legislature finds that
the exemption is necessary to prevent disclosure of proprietary confidential business information
that could injure a promoter in the marketplace by giving the promoter’s competitors insights
into its financial status and business plan, thereby putting the promoter at a competitive
disadvantage. The bill also provides that the Legislature’s finding that the harm to a promoter in
disclosing proprietary confidential business information significantly outweighs any public
benefit derived from disclosure of the information.

Section 2 provides that this act shall take effect on the same date that SB 810 or similar
legislation takes effect, if such legislation is adopted in the same legislative session or an
extension thereof and becomes law. SB 810 by Senator Galvano relates to Pugilistic Exhibitions.

Constitutional Issues:
A. Municipality/County Mandates Restrictions:

None.
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B. Public Records/Open Meetings Issues:
Vote Requirement

Section 24(c), Art. I, of the State Constitution requires a two-thirds vote of each house of
the Legislature for passage of a newly created or expanded public-records or public-
meetings exemption. Since SB 808 creates a new public-records exemption, it will
require a two-thirds vote of each house of the Legislature for passage.

Statement of Public Necessity

Section 24(c), Art. I, of the State Constitution requires a statement of public necessity for
a newly-created or expanded public-records or public-meetings exemption. Section 3 of
this bill provides a statement of public necessity for the new public record exemptions
proposed therein.

C. Trust Funds Restrictions:
None.
V. Fiscal Impact Statement:
A. Tax/Fee Issues:
None.
B. Private Sector Impact:
None.
C. Government Sector Impact:
None.
VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Statutes Affected:

This bill substantially amends section 548.062 of the Florida Statutes.
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IX.

Additional Information:

A.

Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Regulated Industries Committee on March 13, 2014:

The committee substitute (CS) amends s. 548.062(1), F.S., to include proprietary
confidential business information obtained by the commission in an audit of the
promoter’s books and records.

The CS amends s. 548.062(1), F.S., to provide that the term “proprietary confidential
business information” only includes the information delineated in paragraphs (a) through
(g) of that subsection.

The CS also amends the Statement of Public Necessity in section 2 of the bill to also
include proprietary confidential business information obtained by the commission in an
audit of the promoter’s books and records.

The CS amends the contingent effective date to link the bill to SB 810.
Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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The Committee on Regulated Industries (Galvano) recommended the

following:
Senate Amendment (with title amendment)
Delete lines 38 - 59

and insert:

after a match or obtained by the commission through an audit of

the promoter’s books and records pursuant to s. 548.06 is

confidential and exempt from s. 119.07(1) and s. 24(a), Art. I

of the State Constitution. Information made confidential and

exempt by this subsection may be disclosed to another

governmental entity in the performance of its duties and

Page 1 of 2
3/11/2014 5:25:33 PM 580-02402-14




11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

Florida Senate - 2014 COMMITTEE AMENDMENT
Bill No. SB 808

LT

(3) This section is subject to the Open Government Sunset

responsibilities.

Review Act in accordance with s. 119.15 and shall stand repealed

on October 2, 2019, unless reviewed and saved from repeal

through reenactment by the Legislature.

Section 2. The Legislature finds that it is a public

necessity that proprietary confidential business information be

protected from disclosure. The disclosure of proprietary

confidential business information could injure a promoter in the

marketplace by giving the promoter’s competitors insights into

its financial status and business plan, thereby putting the

promoter at a competitive disadvantage. The Legislature also

finds that the harm to a promoter in disclosing proprietary

confidential business information significantly outweighs any

public benefit derived from disclosure of the information. For

these reasons, the Legislature declares that any proprietary

confidential business information provided in the written report

that is required to be filed with the commission after a match

or obtained by the commission through an audit of the promoter’s

books and records

================= 17 I T L E A MENDDME N T ================
And the title is amended as follows:
Delete line 6
and insert:
Boxing Commission by a promoter or obtained by the
commission through audit of a promoter’s records;

providing for future
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By Senator Galvano

26-01041-14
A bill to be entitled
An act relating to public records; creating s.
548.062, F.S.; providing an exemption from pub

records requirements for the information in th

SB 808

2014808

lic

e

reports required to be submitted to the Florida State

Boxing Commission by a promoter; providing for

legislative review and repeal of the exemption

future

7

providing a statement of public necessity; providing a

contingent effective date.

Be It Enacted by the Legislature of the State of F1l

Section 1. Section 548.062, Florida Statutes,

read:

548.062 Public records exemption.—

(1) As used in this section, the term “proprie

orida:

is created to

tary

confidential business information” means informatio

n that is

held by the commission which is intended to be and

is treated by

the promoter providing such information as private

in that the

disclosure of the information would cause harm to the promoter

or its business operations, and that has not been d

isclosed

unless disclosed pursuant to a statutory provision,

an order of

a court or administrative body, or a private agreement that

provides that the information will not be released

to the

public. The term includes, but is not limited to:

The number of ticket sales for a match.

The amount of gross receipts after a match.

)
)
) Trade secrets.
)

Business plans.
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(e) Internal auditing

SB 808

2014808

controls and reports of internal

auditors.

(f) Security measures,

systems, or procedures.

(g) Information relating to competitive interests, the

disclosure of which would impair the competitive business of the

promoter providing the information.

(2) Proprietary confidential business information provided

in the written report required to be filed with the commission

after a match pursuant to s. 548.06 is confidential and exempt

from s. 119.07(1) and s. 24(a), Art. I of the State

Constitution. Information made confidential and exempt by this

subsection may be disclosed to another governmental entity in

the performance of its duties and responsibilities.

(3) This section is subject to the Open Government Sunset

Review Act in accordance with s. 119.15 and shall stand repealed

on October 2, 2019, unless

reviewed and saved from repeal

through reenactment by the

Legislature.

Section 2. The Legislature finds that it is a public

necessity that proprietary

confidential business information be

protected from disclosure.

The disclosure of proprietary

confidential business information could injure a promoter in the

marketplace by giving the promoter’s competitors insights into

its financial status and business plan, thereby putting the

promoter at a competitive disadvantage. The Legislature also

finds that the harm to a promoter in disclosing proprietary

confidential business information significantly outweighs any

public benefit derived from disclosure of the information. For

these reasons, the Legislature declares that any proprietary

confidential business information provided in the written report
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that is required to be filed with the commission after a match

pursuant to s. 548.06, Florida Statutes, is confidential and

exempt from s. 119.07(1), Florida Statutes, and s. 24(a),

Article I of the State Constitution.

Section 3. This act shall take effect on the same date that
SB __ or similar legislation takes effect, if such legislation
is adopted in the same legislative session or an extension

thereof and becomes law.
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Appropriations Subcommittee on Education, Chalr
Tallahassee, Florida 32399-1100 Agriculture
ppropriations
Appropriations Subcommitiee on Health
and Human Setvices
Education
Gaming
Health Policy
Regulaled Industdies
Rules

SENATOR BILL GALVANO
26th District

February 18, 2014

Senator Kelli Stargel
330 Knott Building

404 South Monroe Street
Tallahassee, FI. 32399

Dear Madam Chair Stargel:

I respectfully request that SB 808, Public Records/Florida State Boxing Commission, be
scheduled for a hearing in the Committee on Regulated Industries at your earliest convenience.

If I may be of assistance to you on this or any other matter, please do not hesitate to contact me.
Thank you for your consideration of this matter.

Sincerely”

il Galvas

cc! Patrick “Booter” Imhof
Lynn Koon

REPLY TG:
7 1023 Manatee Avenue West, Suite 201, Bradenton, Flosida 34205
7 326 Senate Office Building, 404 South Menroe Street, Tallahassee, Florida 32399-1160 (850) 487-5026

Senate's Webslle: www.fisenale.gov

DON.GAETZ GARRETT RICHTER
President of the Senate President Pro Tempore
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The Florida Senate

COMMITTEE VOTE RECORD

COMMITTEE: Regulated Industries
ITEM: SB 808
FINAL ACTION: Favorable with Committee Substitute
MEETING DATE: Thursday, March 13, 2014
TIME: 9:00 —11:00 a.m.
PLACE: 301 Senate Office Building
3/13/2014 1]3/13/2014 213/13/2014 3
Amendment 101600 |Amendment 541346 |Amendment 569154
FINAL VOTE
Galvano Galvano Galvano
Yea Nay SENATORS Yea Nay Yea Nay Yea Nay
X Detert
X Flores
X Galvano
X Gibson
X Legg
Sachs
X Sobel
X Thrasher
X Braynon, VICE CHAIR
X Stargel, CHAIR
8 1 RCS - RCS - RCS -
Yea Nay TOTALS Yea Nay Yea Nay Yea Nay
CODES: FAV=Favorable RCS=Replaced by Committee Substitute TP=Temporarily Postponed WD=Withdrawn
UNF=Unfavorable RE=Replaced by Engrossed Amendment VA=Vote After Roll Call 0OO=0ut of Order

-R=Reconsidered

REPORTING INSTRUCTION: Publish

03172014.0856

RS=Replaced by Substitute Amendment

VC=Vote Change After Roll Call

AV=Abstain from Voting
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FINAL ACTION: Favorable with Committee Substitute
MEETING DATE: Thursday, March 13, 2014
TIME: 9:00 —11:00 a.m.
PLACE: 301 Senate Office Building
3/13/2014 4
Motion to report as
Committee Substitute
Galvano
SENATORS Yea Nay Yea Nay Yea Nay Yea Nay

Detert

Flores

Galvano

Gibson

Legg

Sachs

Sobel

Thrasher

Braynon, VICE CHAIR

Stargel, CHAIR

TOTALS FAV .
Yea Nay Yea Nay Yea Nay Yea Nay

CODES:

FAV=Favorable
UNF=Unfavorable
-R=Reconsidered

RCS=Replaced by Committee Substitute

REPORTING INSTRUCTION: Publish

03172014.0856

RE=Replaced by Engrossed Amendment
RS=Replaced by Substitute Amendment
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VA=Vote After Roll Call
VC=Vote Change After Roll Call
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Joshua Freeman
Legislative Assistant
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THE FLORIDA SENATE

Senator Maria Lorts Sachs
Minority Leader Pro Tempore
District 34

March 12, 2014

The Honorable Kelli Stargel
324 Senate Office Building
404 South Monroe Street
Tallahassee, FL 32399-1100

Dear Chair Stargel,
I will not be able to attend the Committee on Regulated

Industries meeting taking place at 9:00AM on March 13, 2014,
as | have a previously scheduled conflict in my district.

Very truly yours,

-~

(L7

State Senator Maria Sachs
District 34

CC: Patrick “Booter” Imhof,
Staff Director

100 NW 1st Avenue, Delray Beach, Florida 33444 (561) 279-1427

216 Senate Office Building, 404 South Monroe Street, Tallahassee, Florida 32399-1100 (850) 487-5091

Senate’s Website: www.flsenate.gov

Don Gaetz Garrett Richter

President of the Senate President Pro Tempore
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